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Workmen’s Compensation-Attorneys’ 
Fees Under the 1979 Revised Act 


A salient and long overdue revision 
contained in the 1979 Florida 
Workmen’s Compensation Act is that 
pertaining to the payment of attorneys’ 
fees. The new Act provides that the 
claimant’s attorney’s fee will be paid by 
him out of recovery made, except in 
certain circumstances delineated in the 
Act, which are certainly reasonable. 
The exception is principally in the case 
of “bad faith” on the part of the 
employer or carrier. 

Otherwise, attorneys’ fees are paid 
by the claimant but only when 
“approved as reasonable by the Deputy 
Commissioner,” a provision carried 
over from the previous Act. In an article 
appearing in the May 1979 issue of The 
Florida Bar Journal, the attorney author 
polemically attacks this revision of the 
Act and in effect takes the position that 
a claimant’s entitlement to have his 
attorney’s fees paid by the 
employer/carrier is completely 
sacrosanct and that a change in this 
provision will completely upset the 
proper operation of this law. We 
thoroughly disagree with that position. 

First, when the Florida Act was 
passed in 1935, this state, together with 
all the other states which then had 
workmen’s compensation acts, 
provided that such fees would be paid 
by a claimant out of recovery. In 1939 
our Act was changed to provide for 
payment of such fees by a losing 
employer/carrier. At that time, Florida 
was alone in that position. 
Subsequently, only a handful of states 
have revised their acts to provide for 
payment of fees by the employer/ 
carrier, and under the U.S. 
Longshoremen’s and Harbor Workers’ 
Act fees were paid by the claimant until 
the 1972 revision, and then only under 
certain circumstances. It would appear 
that claimants in the vast majority of 
states have managed to survive under 
those workmen’s compensation laws. 
Likewise, in all types of negligence 
cases attorneys’ fees are paid by 
plaintiffs, out of whatever recovery 
may be made. 

The effect of our present attorneys’ 
fees provision (before the 1979 
revision) has been the development of a 
very large claimants’ compensation bar 
in the state, and the concomitant 
development of more litigation in this 
field than in practically any other field 
of law of Florida. It was the posture of 
attorneys’ fees which brought about this 
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development and while the amount of 
the fees themselves has grown to an 
outsized figure, it is not just that amount 
which has prompted the current 
attempt to curtail the excessive cost of 
workmen’s compensation in the State of 
Florida. Rather, it is the indirect result - 
that is - the fact that a great volume of 
unnecessary and unwarranted litigation 
has sprung up, principally by reason of 
efforts on behalf of claimants to secure 
in many cases completely excessive and 
unwarranted disability ratings and 
awards. This is a factor which has 
prompted the 1979 Legislature to enact 
the “wage-loss” concept in an effort to 
reduce these exorbitant costs. 

Incidentally, the present and 
proposed revised acts do not prohibit 
an attorney from securing an attorney’s 
fee from a claimant whom he 
represents but only require that such fee 
be “approved as reasonable by the 
Deputy Commissioner.” This provision 
of Act has been too little used in the past 
and it is true that seldom do claimants’ 
attorneys invoke it. This is because the 
claimants’ bar itself has pretty much 
taken the position that workmen’s 
compensation practice must of 
necessity be on a contingency basis. 

Contrary to the opinion of a number 
of claimants’ attorneys with whom we 
have discussed the matter, I do not 
foresee that their practice will be 
decimated by reason of the mentioned 
revision of the Act. Certainly it is hoped 
that there will be a reduction of 
litigation. This should come about, as 
mentioned, by reason of the 
implementation of the “wage-loss” 
concept, thus eliminating a substantial 
part of the most prolific field in which 
claimants’ attorneys have indulged. For 
years we have suggested to the 
claimants’ bar that if reasonable 
changes were not made, that bar itself 
would “kill the goose that laid the 
golden egg,” a goose which has 
afforded a handsome living for many of 
their membership. Too many 
practitioners have taken the position 
that the Workmen’s Compensation Act 
was made for them, rather than that not 
only they, but all members of the 
public, as well as employees, 
employers and carriers, are properly 
concerned with an equitable and fair 
administration of the law. 

After more than 40 years of practice 
in this field, on both sides of the street, 
this writer believes that there is room 
for competent attorneys to make a fair 
living in this practice and that there are 


enough honest issues to be litigated so 
that the practice of workmen’s 
compensation law in the State of 
Florida will still be a viable 
undertaking. 


HEsKIN A. WHITTAKER 


Orlando 

(Heskin A. Whittaker has practiced in the 
field of workmen’s compensation law in 
Orlando and formerly was chairman of the 


Workmen’s Compensation Committee of 
The Florida Bar.) 


Reversed Identification 


In order for the portrait of the 
members of the Supreme Court of 
Florida to correspond with their 
respective names as provided on page 
267 of the May 1979 Journal, it was 
necessary for me to view the portrait as 
reflected by a mirror and then at that 
time read the names of the respective 
justices. 

To whom do I owe my labors? 


Cavin E. Hayben, Jr. 
Jacksonville 


Editor's Note: Thank the same 
professor who gave us a “D” in Physics 
201. Reader Hayden came up with a 
positive solution: reverse the lineup 
with a mirror. The problem occurred 
when the editorial staff wrote the 
names as the justices were lined up ona 
color negative, forgetting that when a 
positive print was made, the picture 
would be reversed. The justices were 
correctly identified in the June issue. 


Rehearings Under APA 


As a government lawyer, I can 
appreciate the frustration expressed by 
Paul Lambert and Michael Schwartz in 
the Administrative Law Section column 
entitled “To Rehear or Not to Rehear — 
That Is the Question,” which appears in 
the May 1979, Journal. The perplexing 
subject of rehearings under the 
Administrative Procedure Act (APA) is 
further clouded by Farrell v. Amica 
Mutual Insurance Co., 361 So.2d 408, 
410 (Fla. 1978), wherein the Supreme 
Court says it “find(s) no authority in the 
(Industrial Relations) Commission by 
statute or rule to vacate an order 
rendered by it which has become final. 


(Continued on page 422) 
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The Next 12 Months 


As I accept the responsibilities of 
your president, innumerable visions 
of the next 12 months flash before 
me. Serving the 25,000 lawyers of 
Florida is a magnificent, yet 
awesome challenge which I eagerly 
accept. I view The Florida Bar as 
the most outstanding state bar 
association in the entire country, 
with a staff equal to none. Because 
of this great tradition, however, it is 
incumbent upon us to continue to 
serve our profession and _ the 
administration of justice as in the 
past. We must also be committed to 
facing the issues and the changing 
times so as to respond in the best 
interests of the public and our 
colleagues at the bar. Yes, we may 
even be called upon to blaze new 
trails. 

I view our professional obligation 
as an organized state bar association 
to be a multifaceted one. It 
encompasses service to the 
public; continuing to innovatively 
improve upon the administration of 
justice and our judicial system, 
which includes making our courts 
more accessible to all members of 
society; and offering benefits and 
programs to each and every lawyer 
in Florida so that we can provide 
quality legal services at a 
reasonable cost. 

In this my first message, I would 
like to share with you some of my 
plans for the coming year 
pertaining to the concerns which I 
have expressed. I will touch upon 
several projects briefly and plan to 
discuss these and others with you in 
more depth in succeeding issues of 
the Journal. 


Serving the Public and Improving 

The Effective Administration 

Of Justice 

e Court Costs and Delay 
Perhaps the greatest concern 

which the profession must address 

is that of the continually increasing 

costs of litigation and the extreme 
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delay in bringing litigation to a 
conclusion. It is imperative that our 
court system be even more 
accessible to the public than is 
presently the case. There are ways 
to address this problem, 
particularly in terms of finding 
alternate systems of resolving 
disputes of a minor nature. I 
intend to appoint a _ special 
commission comprised of members 
of The Florida Bar and the 
public to make an_ in-depth 
evaluation of this entire arena 
so that we may make our courts 
available to all who would seek 
them, yet at the same time not 
deprive any of our citizens of their 
fundamental rights and privileges 
as guaranteed by the Constitution. 


e Minimum Standards for 

Court Facilities 

In many areas of our state we 
have the finest court facilities one 
could possibly need. On the other 
hand, there are certain circuits 
whose facilities to resolve disputes 
and to dispense justice are woefully 
inadequate. For this reason, I am 
appointing a special committee in 
conjunction with our Governor to 
explore how we may provide for 
minimum standards for court 
facilities and implement these 
standards to provide the finest 
courtroom and related facilities 
anywhere in the United States. 


e Integrating the New Lawyer 
into the Practice of Law 
During the past year, at my 

request, President Floyd permitted 

me to appoint a special committee 
to evaluate how The Florida Bar 
might assist all new admittees to 

The Florida Bar in making the 

adjustment from the academic 

world to the realities of the practice 
of law. This committee is carefully 
analyzing the varying alternatives 
to assist the new lawyer in the 
transition to the everyday 
practicalities of the law practice. It 
is my hope that the committee will 
make recommendations early in 


this Bar year indicating whether 
The Florida Bar may assist in 
addressing this important issue. 


e Interest on Trust Accounts 


This novel proposal ordered by 
the Florida Supreme Court on 
petition by The Florida Bar is being 
implemented in conjunction with 
The Florida Bar Foundation. The 
concept, when put into practice, 
can offer unique benefits to both 
the public and Bar. I encourage 
your support of this boid 
experiment when we in the Bar are 
able to participate in it. 


e Prepaid Legal Service Open 
Panel Plan 


The Florida Bar has formed a 
nonprofit corporation to 
implement the first statewide open 
panel plan for delivery of prepaid 
legal services. This unique program 
will permit the lawyers of Florida to 
offer their services to substantial 
segments of our communities who 
have never before had the 
opportunity to receive legal advice. 
It is important that this service be 
available not only to the community 
but to all lawyers who wish to 
participate in same. 


Serving the Lawyers of Florida 
e Economic Advisory Service 


I suggest that The Florida Bar 
owes a duty to each member to 
have the opportunity to operate an 
effective and efficient practice. 
Accordingly I have appointed a 
committee to implement an 
Economic Advisory Service. This 
service would be available for law 
office management advice and 
economic counseling to all Florida 
lawyers on a reasonable cost basis. 
This is a key to stability in the 
practice of law. With this type of 
program available to us, we should 
be able to benefit not only our 
clients but ourselves. The service 
would also include coordinating 
recommendations concerning 
malpractice prevention techniques 
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as well as economic seminars and 
publications. This lawyer oriented 
program has never before been 
tried in the United States. I believe 
it can be effectively implemented 
and we shall make every effort to 
do so. 


e Professional Liability Insurance 
With your help we will raise the 
necessary capital to form our own 
self-insurance vehicle which has 
already been approved by 
appropriate legislation and the 
State Insurance Commissioner's 
office. I am convinced that the only 
way to ultimately achieve realistic 
malpractice insurance premiums is 
to self-insure. With your help we 
shall start the process this year. 


e Small Firms and Solo 

Practitioners 

There is a compelling need for 
The Florida Bar to use its talent and 
resources to assist the small firms 
and solo practitioners in our state. A 
committee has been appointed to 
consider the unique problems of 
small firms and solo practitioners to 
determine how The Florida Bar 
may assist in this arena. 


The plans which I have described 
are reflective of several of the major 
Bar_ will 


concerns which our 


attempt to address during the 
coming year. Many of these ideas 
came from you as I have traveled 
throughout the state. I believe they 
are responsive to the pressing issues 
of the day in our profession and in 
our relationships with the public 
and our clients. 

I encourage all of you to join with 
me in responding to the challenge 
confronting us. I look forward to an 
exciting year! I have made a 
commitment to the lawyers of 
Florida to offer innovative and 
determined leadership to meet the 
changing times, yet I will always be 
mindful of the dignity and 
traditions of our honored 
profession. I shall make every effort 
to spend the coming year living up 
to that commitment. 


L. Davip SHEAR 
President 


( Continued from 420) 


An order of the Commission becomes 
final upon expiration of 30 days from its 
rendition unless an interested party files 
a petition for writ of certiorari in this 
Court... .” 

If the Industrial Relations 
Commission has no authority, it could 


well be argued that, in the absence of 
statute or rule, no other administrative 
agency has such authority. In an effort 
to fill this APA vacuum, the 
Department of Health and 
Rehabilitative Services (HRS) has 
adopted Rule §10-2.35 providing for the 
filing of proposed final orders and 
exceptions to a Department final order 
within 10 days of its rendition. Rule 
$10.2.74(2) establishes the date of 
rendition as the date of issuance which 
is stamped on the final order by the 
Department Clerk who is the General 
Counsel or his designee under Rule 
§1002.74(1). 


HRS attempted to incorporate in 
Rule §10-2.35 provisions for filing and 
disposition of petitions or requests for 
rehearing, but was advised by the Joint 
Administrative Procedures Committee 
staff that there is no APA language 
authorizing an agency to consider and 
rule upon such filings. Section 
120.57(1)(b)4 refers only to proposed 
findings of fact and orders and 
exceptions to any order. 


Essentially, in an effort to resolve the 
confusion — albeit an interim effort — 
HRS treats timely filed petitions or 
requests for rehearing of a final order as 
exceptions (assuming that the petition 
or request in fact contains exceptions). 
Rule §10-2.35(6) provides that motions 
for reconsideration and _ rehearing 
directed to a final order shall not be 
permitted. 


Perhaps if other agencies do likewise, 
the concerns expressed in the scholarly 
and well-thought-out column might be 
assuaged at least for the time being. 


GerorcE L. 
Tallahassee 


Administered by: 
and 


3301 N.E. 5th Avenue 
Miami, Florida 33137 


Herb Danielson — 253-1013 
Ted Randolph — 573-9083 


Life Insurance. 


THE DADE COUNTY BAR has adopted a Section 


dcb 79 Life Insurance Program for its members... 
9 e Designed as a tax ‘deductible group term 


Skillful underwriting of medical problems, 


such as Hypertension, Diabetes, Overweight, 
Open Heart Surgery, or Cancer. 

e For members without medical problems .. . 
No Medical Examinations Required for up to 
$150,000 (at age 55), or $100,000 (to age 65). 


Security-Connecticut Life Insurance Company 
Of Avon, Connecticut 06001 
Section 79 Plan 
For Members of The DADE COUNTY BAR 
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Have you talked to your kids 
about law related education in their 
school? If you haven't, I urge you to 
do so. 

It is one of the most exciting and 
well received new programs in our 
Florida public school system. If 
your school district is one of the 25 
school districts which have had 
some form of law related 
curriculum design, you are indeed 
fortunate. Chairman Bruce Flower 
and his Youth and -the Law 
Committee are committed to the 
principle that a free society 
functions best when all of its 
citizens fully understand their 
individual rights, privileges and 
responsibilities. They believe, too, 
that through law related education 
in both our private and public 
schools there are many beneficial 
side results, such as reducing the 
incidence of crime among youths, 
reduction of the truancy rate and 
fewer dropouts. 

What then is the Bar’s program? 
We teach the teacher, as well as 
juvenile officers, about the law so 
that they in turn can teach young 
people in structured law studies 
programs, K-12, throughout the 
State of Florida. Basic concepts and 
topics included in training are: 

1. Our Legal Heritage and 
Common Law 

2. Role of the Lawyer and 
Adversary System 

3. Nature, Jurisdictions, Limits 
of Law 

4. Introduction 
Law 

5. Introduction to Civil Law 
(Family Law, Property, Contracts, 
Torts) 

6. Juvenile Law and Justice 
Systems 

7. Rights and Responsibilities; 
Constitution 

8. Remedies and Justice in 
Florida 

9. Law Enforcement 

The Florida Bar is the sole 
statewide provider and sponsor of 


to Criminal 


YOURS 


A Creeping Giant — Law Related Education 


graduate level law education in- 
service training for teachers and for 
juvenile officers in Florida. The 
state’s Department of Education 
has no one qualified to instruct in 
this subject. 

Who runs the Bar’s program? 

Two highly skilled staff 
professionals go 55 miles an hour 
eight hours a day trying to keep 
pace with the 26 active school 
districts while accommodating the 
demands from the remaining 41 for 
instruction and training. One is 
Ann Marie Karl, Law Education 
coordinator of The Florida Bar, and 
the other is Mary C. Alpaugh, 
Florida Youth and the Law Project 
director and Juvenile Justice 
specialist. 

As in the case though with so 
many successful Bar programs, it is 
a team effort. Along with Ann and 
Mary, no one could ask for a more 
dedicated chairman than Bruce 
Flower, who not only has authored 
the book, Student Introduction to 
Florida Law, but frequently 
instructs courses on law education 
for teachers. In addition, financial 
help and enthusiasm have been 
supplied by the Young Lawyers 
Section over the past two years. It 
has supplied dollars, manpower 
and encouragement. David W. 
Foerster, chairman of the Bar’s 
Public, Media and Member 
Relations Committee, believes law 
related education in our schools is 
vital if we ever are to achieve public 
understanding of our system of 
justice and the role of the lawyer. 
His committee adopted a strong 
resolution in support of law related 
education which was subsequently 
adopted by the Board of 
Governors. Local bar associations, 
circuit advisory committees, judges 
and others all combine to make the 
program the brightest star in 
Florida’s secondary level education 
curriculum. 

Who pays for this program? 

Most of the funding comes froma 
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federal grant from LEAA (Law 
Enforcement Assistance Admin- 
istration), approximately $60,000 
annually. Secondly, Florida has 


‘become the first state in the nation 


to recognize the tremendous value 
of the program by awarding 
$150,000 in the form of minigrant 
awards expressly for law related 
education. Judge Clifton Kelly of 
Polk County tegether with Senator 
Curtis Peterson are in large measure 
responsible for initiating and finally 
securing this legislative funding 
(F.S. 233.0615). 

Lastly, in the present year’s 
budget of The Florida Bar, $21,750 
is allocated to our law education 
program. 

Is it the business of The Florida 
Bar and is it worth it? 

In the mid-1950s, the late Donald 
K. Carroll, past president of The 
Florida Bar and former judge of the 
First District Court of Appeal, 
headed a program in our high 
schools while chairman of our 
Public Relations Committee. This 
program consisted of lawyers 
lecturing in our schools on the 
subject of Americanism. The 
lectures were extremely well 
received. In fact, those lectures 
formed the basis for today’s 
Americanism v. Communism 
course required by the legislature in 
our high schools. Since this 
beginning, the Bar has _ been 
involved in youth and the law 
programs. 

Yes, I believe it is worth every 
nickel and every hour we spend 
reaching annually 30,000 students in 
our public and private school 
systems. Yes, I agree it is a vital 
program. Yes, I ask you to talk with 
your young people about it and if 
your school does not include a 
curriculum of law related 
education, ask Ann Marie Karl how 
to implement such a curriculum in 
your school district today. 


MARSHALL R. CassEDy 
Executive Director 
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CALENDAR 


July 12-14—The Florida Bar Board of Governors Meeting, South Seas Plantation, 
Captiva Island. 

July 12-27—Scandinavia Tour, Academy of Florida Trial Lawyers. 

July 24-25—Parts I, II and III Florida Bar Examination, Florida State Fair and 
Expo Park, Tampa. 

July 28-Aug. 4—ATLA Convention, Houston, Texas. 

August 8-15—American Bar Association Annual Meeting, Dallas. 

August 23-25—Annual Summer Conference and Training Seminar, sponsored 
by Public Defenders Association, Daytona Beach, Holiday Inn Surfside. 

August 25-29—XXI Conference of the Inter-American Bar Association, San Juan, 
Puerto Rico. Information may be obtained from John O. Dahlgren, Inter- 
American Bar Association, Suite 315, 1730 K Street, N.W., Washington, D.C. 
20006. 

September 13-15—The Florida Bar Board of Governors Meeting, Host Airport 
Hotel, Tampa. 

September 27-29—The Florida Bar General Meeting of Committees and Sections, 
Marriott Hotel, Orlando. 

September 27-30—Annual Convention of Florida Defense Lawyers Association, 
Sandpiper Bay, Port St. Lucie. 

October 13-24—Florida Bar Danube River Cruise. 

October 25-27—Annual Convention of Academy of Florida Trial Lawyers, 
Contemporary Hotel, Disney World. 

October 30—Parts I and III Florida Bar Examination, Jacksonville Civic 
Auditorium, Jacksonville. 

November 8-10—The Florida Bar Board of Governors Meeting, Omni 
International Hotel, Miami. 

December 5-8—Annual Midwinter Conference and CLE, sponsored by Public 
Defenders Association, Key West, Marriott’s Casa Marina Inn. 
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L. David Shear’s workdays run 
12-14 hours, often spilling over into 
evenings and weekends. He says his 
commitments are the cause—they 
demand more time and energy than 
an eight-hour workday provides. 

Practice of law and participation 
in bar work are at the top of the list. 
“T really enjoy what I do. I love the 
legal profession and because it has 
been generous to me, I want to give 
back to it a measure of what it has 
given me,” he says. 

His taking office as president of 
The Florida Bar on June 16 will 
probably require little increase in 
the tempo with which he has been 
tackling a multitude of work and 
projects for many years. 

He entered the arena of state Bar 
work after serving as president of 
hometown Tampa’s Hillsborough 
County Bar Association in 1971- 
72—the year the local bar received 
three awards of merit from The 
Florida Bar and one from the 
American Bar Association and 
Dave Shear was named outstanding 
local bar association president in 
The Florida Bar’s first annual 
statewide competition. Later he 
served as chairman of the Florida 
Council of Bar Association 
Presidents. 

He was named to The Florida Bar 
Standing Committee on Un- 


Profile—President 


L. David Shear 
1979 - 1980 


authorized Practice of Law on 
which he served until 1974. From 
then on it was deeper and deeper 
involvement in state Bar work. He 
was vice chairman of the Bar’s first 
Long Range Planning Retreat 
Committee (1973-74) which held a 
retreat to determine what goals the 
Bar should accomplish in the next 
decade. He chaired a Dues 
Structure Committee in 1973-74 
and 1978-79 to weigh expanding 
financial needs of the Bar against 
claims of some Bar members that 
they deserved a reduction in dues. 

Shear was elected to the Board of 
Governors in 1974 and assumed still 
larger responsibilities. He became 
liaison from the Board to the 
Florida Board of Bar Examiners, a 
member of a special Supreme 
Court Committee to periodically 
review the status of admissions to 
the Bar, and chairman in 1975 of a 
Special Committee on Expansion 
of the Legal Profession. 

These committee assignments 
developed into a continuing 
concern over the future of the 
profession, service to the public, the 
ever-expanding legal profession in 
Florida and the concomitant effect 
on the economics of law practice. 
He addressed this concern as he 
served as Board liaison to the UPL 
Committee, Group Legal Services, 


Delivery of Legal Services, Public 
Relations, Legal Aid and Local Bar 
Association Liaison committees. 

It became his platform as he 
conducted a strenuous nine-month- 
long campaign for president-elect 
of The Florida Bar. Running for the 
office with Raymond Royce, Palm 
Beach, as his opponent, Shear 
traveled to local bar association 
meetings throughout Florida and 
talked personally to several 
thousand lawyers. His theme was to 
improve and _ expand services 
provided the membership by The 
Florida Bar, help lawyers cope with 
the increasing costs of maintaining a 
law practice and confront head-on 
the challenges rapidly changing 
times pose for the Bar. 

When ballots for the hotly- 
contested race were counted in 
March 1978, L. David Shear was 
winner by a large majority. 

Eager to respond to his own 
commitments and to the needs he 
had pointed out to him during his 
campaign travels, President-elect 
Shear sought and obtained 
permission from President Robert 
L. Floyd to name a _ special 
committee to study feasibility of an 
internship program. The 
committee has met several times in 
an effort to find a way to assist new 
admittees to the Bar in making the 
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adjustment from law school to law 
practice. During the past year he 
researched and did advance 
planning needed to set up the 
machinery to implement an 
economic advisory service to help 
lawyers who may need law office 
management advice. 

With the start of his adminis- 
trative year on June 16, President 
Shear is accelerating efforts to 
accomplish these goals for the Bar. 
He reminds questioners, however, 
that although he is interested in new 
concepts that might affect the 
practice of law and is receptive to 
new ideas, he is concerned about 
safeguarding the traditional values 
of the legal profession. “I am an 
optimist,” he says. “There are issues 
coming on the state and national 
level that may erode the profession, 
but if we address the issues 
properly we can retain our 
traditional values, meet the 
challenges and be better for it.” 


Questions about the organized 
bar’s progress in delivery of legal 
services coincide with his own 
desire that the Bar move faster in 
advancing delivery of legal services 
to the public at reasonable prices. 
He believes offering help to the 
young lawyer just opening practice, 
teaching economic skills to all 
practitioners and addressing the 
competency of all lawyers will help 
delivery. 

“We have made progress in 
delivery of legal services,” 
President Shear reflects. “Our 
Lawyer Referral Program and 
prepaid legal service plans are 
helping. The Federal Government 
and local bar associations have 
assisted the poor in obtaining legal 
aid but the middle income group 
has been left behind. The Bar has an 
obligation to offer them 
assistance—and one way is for law 


offices to operate more efficiently 
and economically,” he said. 

Implementation of the new 
Florida Prepaid Legal Service 
Corporation is high among 
President Shear’s goals for the year 
so that the public may have legal 
services available through a low 
cost prepaid plan. 

Other critical goals for the year 
address access to the courts. He is 
appointing a special commission to 
study court congestion and delay 
and cost of litigation. A separate 
committee will study court facilities 
in the state and set guidelines for 
minimum court facilities. 

President Shear also plans for the 
Bar to address the legal needs of the 
elderly. Still another committee will 
seek to involve lawyers in the arts. 

Programs designed to aid 
lawyers include the economic 
management service Shear plans to 
start, implementation of a Bar self- 
insurance vehicle offering 
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competitive or lower premiums 
than lawyers have been having to 
pay for malpractice insurance, and 
more services for the solo 
practitioner and small law firms. 
On the campaign trail which 
candidate Dave Shear traveled 
throughout the state in 1977-78, 
most lawyers who met him 
probably remember the wide smile 
and cordial greeting he gives to 
everyone he encounters. “I’m a 
people person,” he says. “I try to 
relate to people because their 
reactions are important to me.” 
Persons who work closely with 
him soon learn that the cordial 
politeness is a steady trait but Dave 
Shear stands firm behind his 
convictions. He acknowledges that 
he may sometimes lean toward 
being compulsive in order to 
salvage a program he wants to see 
accomplished. Meticulous attention 
to detail is also important to him. 
At 43, Dave Shear is one of the 
youngest lawyers to serve as 


president of The Florida Bar. Now 
that the Bar is 49 percent “young 
lawyers,” persons under 37, Shear 
does not feel his youthfulness is an 
impediment to leadership. However, 
he recalls that his youthful 
appearance was a handicap when 
he first started law practice in 1960. 
After giving the address of 
welcome at a_ naturalization 
ceremony a lady asked him which 
high school he attended. Similar 
misconceptions occurred with 
some of his first clients. “I tried to 
make up for it by trying harder,” he 
laughed. 

His wife of 21 years, Goldie, tells 
another side of the Bar’s new 
president. “People are always 
falling under his spell and I was no 
exception,” she said. “Even during 
junior and senior high school days, 
David's sincerity and genuine love 
of people coupled with his 


enthusiasm, intelligence and hard 
work, began to be noticed. He 
received honors and awards from 
the American Legion as_ the 
outstanding graduate in both junior 
and senior high, was Tampa’s Plant 
High School class president each 
year of his high school career, and 
was elected Supreme Court justice 
for Boys’ State. 

In high school Dave Shear was 
tapped by the National Honor 
Society, and served as president of 
the chapter at his school and later of 
the state organization. He was 
president of his Synagogue Youth 
Group and became president of the 
southeastern region of the group. In 
1954, his high school graduating 
class named him most likely to 
succeed. 

The mantle of leadership now 
firmly fitting his shoulders, Shear 
went on to Vanderbilt University 
where he was able to graduate cum 
laude in three years even though he 
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was involved in fraternity activities, 
was a member of the student 
senate, on the publication board 
and tennis team. 

From Vanderbilt he went to the 
University of Florida College of 
Law, obtaining the J.D. degree in 
1960. 

“You might say I am an unofficial 
chamber of commerce _repre- 
sentative for Tampa,” Shear smiles. 
His law degree in hand, he headed 
home to Tampa where his parents 
had set up a retail business in the 
1920s and given birth to his one 
sister Lois, Mrs. Albert F. Frank, 
and to their only son, David in 1936. 
Soon after starting law practice in 
Tampa, David and Goldie Shear 
became parents of Steve, now 18; 
and a year and a half later, Jeff. 

As father of two young sons, it 
was natural that Shear became 
interested in the operation of the 
local Boys’ Club. In fact, he begana 
life-long love affair with the 
organization which culminated in 
his receiving the Golden Boy award 
following his presidency of that 
organization in 1975. He is still a 
member of the Boys’ Club board of 
directors. 

During all of his civic and 
professional organizational work, 
Shear has been a fully participating 
member of Rodeph Sholom 
Synagogue where he has attended 
since his youth. “Religious 
involvement has been an important 
aspect of my life and my family’s,” 
he said. His sons followed tradition 
by being Bar Mitzvahed at the same 
synagogue where their father had 
participate in that ritual and later, 
in 1957, .uarried his bride. Shear 
served as president of the 
synagogue in 1976 and retired as 
chairman of its board in February. 

“IT believe part of one’s 
professional life includes a 
responsibility, even a commitment, 
to contribute to it in an effort to 
make it better,” Shear says. This 
belief results in long hours of work 
and time away from his family. He 
makes up for it by getting the 
family together to attend sports 
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events or to take long trips. They 
have been skiing in Canada and 
sightseeing in New York and 
Washington, D.C. Goldie Shear is 
usually at her husband’s side when 
he attends meetings and 
conventions and occasionally their 
sons accompany them. 

Shear’s love of tennis provides 
another outlet. He first learned the 
game when he was nine years old 
and became good enough to win a 
few tournaments and be on his high 
school and college tennis teams. His 
sons prefer baseball, track and 
basketball so Shear’s partners on the 
tennis courts are several of his long- 
time friends. 

He is a partner with the firm of 
Shear, Newman and Hahn in 
Tampa, and has recently renewed 
with The Florida Bar Designation 


Plan to practice corporation and 
business law and real property law. 
Although his practice is presently 
related to the commercial, banking 
and real estate fields, in the earlier 
years of his practice Shear was 
greatly involved in litigation. 

Besides serving as president of 
The Florida Bar this year, he will 
also be chairman of the Southern 
States Conference of Bar 
Presidents. 

At 10 or 11 p.m., when the day’s 
work is finally laid aside, Dave 
Shear puts on his jogging shoes and 
runs the streets of Davis Island 
surrounding his home. In the 
morning he takes up the challenges 
of his law practice and Bar work 
and runs with them. Oo 


By Linda H. Yates 
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A Look 

At the “New” 
Immigration 
Law 


By Daniel Retter 


\ 


On January 1, 1977, Congress 
amended substantial portions of the 
then existing Immigration Law (8 
U.S.C. 1101) with a view toward 
rectifying certain inequities and 
abuses which had plagued the 
administration and implementation 
of the law. 

Two and a half years have 
passed, and a critical review of the 
“new law” is now in order. Did it 
succeed? If not, why not? What 
further changes are needed? 

Before answering these 
questions, it is necessary to first 
examine the relevant sections of the 
law that were changed. 


Eastern Hemisphere and 
Western Hemisphere Aliens 


Prior to the enactment of the new 
law, there were substantial 
differences between aliens born in 
the Eastern Hemisphere and those 
born in the Western Hemisphere. 
The system of preferences which 
granted permanent residence to 
certain skilled aliens and close 
relatives of citizens and residents, 
other than immediate relatives, did 
not apply to Western Hemisphere 
aliens: the sister of a United States 
citizen born in Canada did not have 
the right to permanent residence 
without a labor certification or 
other exemption from labor 
requirements while another sister 
born in England of the same family 
could immigrate. Nurses, doctors, 
and skilled persons whose talents 
were in demand and who had in 
fact received labor certifications or 
who were exempt from them could 
not qualify as a _ preference 
immigrant if born in the Western 
Hemisphere and were thus 
subjected to a delay of several 
years. Their colleagues born in the 
Eastern Hemisphere with the 
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A Look at the “New” 
Immigration Law 


identical qualifications could 
readily immigrate without 
hindrance or delay. ; 

These differences between the 
treatment of the Eastern 
Hemisphere aliens and the Western 
Hemisphere aliens were both 
illogical and inequitable. It was to 
this problem that Congress 
addressed itself when it passed the 
new immigration law. 


Baby Cases 


Under the old law, the Western 
Hemisphere parents of a United 
States citizen could obtain 
permanent residence even if the 
child was only one day old. The 
prime beneficiaries of this law were 
the South Americans, Haitians and 
Bahamians, who would come to the 
United States by any means 
available (stowaway, false 
passport, tourist, visa, etc.). If the 
alien female gave birth in the 
United States, that child, legitimate 
or otherwise, became a United 
States citizen and conferred status 
on his mother and legal father who 
were then exempt from labor 
certification. A whole pyramid of 
other relatives related to the mother 
and father would then begin the 
long road to permanent residence. 
An Eastern Hemisphere parent of a 
United States citizen child had to 
wait until the United States citizen 
child was 21 years of age, and thus 
this type of instant permanent 
residence based upon the birth of a 
child in the United States was 


COMPLETE TECHNICAL 
MEDICAL & DENTAL EXPERT 
SERVICES 
Engineering (all areas); Negligence; 
Accident reconstruction; Products liability; 
Criminalistics; MEDICAL, DENTAL & 
CHIROPRACTIC MALPRACTICE. 
Brochure. Medical & dental doctors in 
addition to technical experts on staff are 
available to consult and testify in all courts. 

Complete laboratory services. 


INTER-CITY TESTING & 
CONSULTING CORPORATION 
8225 N. W. 13th Street 
Plantation, FL 33322 
(305) 565-0324 
Executive Offices 
609 Middle Neck Road 
Great Neck, N.Y. 11023 
(516) 829-8762 


thwarted. The new law attempted 
to cure this problem as well. 


illegal Employment 


Under the old law, there was 
nothing to prohibit an employer 
from hiring an illegal alien even if 
the employer was cognizant of the 
employee’s illegal status. In 
addition, the alien suffered no 
penalty for working illegally if he 
could in fact qualify as a permanent 
resident under the existing law. In 
other words, there was no statutory 
penalty for an alien who worked 
illegally if the alien could adjust his 
status to that of a permanent 
resident. The fact that he worked 
illegally in no way penalized him 
from obtaining an immigrant visa. 
The new law attempted to cure this 
problem as well. 


Doctors and Foreign 
Medical Graduates 


Under the old law, foreign 
medical graduates or licensed 
doctors could obtain lawful 
permanent residence by simply 
demonstrating their credentials and 
as such were exempt from labor 
certification, becoming so-called 
precertification cases. In addition, 
any foreign medical graduate 
exchange student who was here on 
an exchange visa could avoid the 
two-year residence requirement 
(which compelled him to return to 
his home country for at least two 
years of medical work) by 
obtaining a waiver from his home 
government stating that there was 
no objection to his obtaining 
permanent residence in the United 
States. This “no-objection letter” 
was obtained on many occasions 
through high political connections 
or other underhanded means and 
was constantly abused. 

The new law tried to cure this 
problem and addressed itself to the 
fact that Congress had been 
pressured by the American Medical 
Association to curtail the number of 
foreign doctors coming into the 
United States, as they contributed 
to the surplus of doctors in the great 
urban centers and thus deprived 
United States doctors of a means of 
earning a living. 


Solution to Hemisphere 
Differentiation 

Effective January 1, 1977, 
Congress abolished the distinction 


between Eastern Hemisphere and 
Western Hemisphere natives with 
reference to the preference system. 
Although the quota system forcing 
natives of different hemispheres to 
wait unequal periods of time 
depending upon where they 
happened to have been born still 
existed,! the inequitable treatment 
of siblings from different 
hemispheres was abolished. No 
longer does the Canadian sister of a 
United States citizen find herself 
unable to immigrate, while the 
English sister of the same citizen 
easily enters the United States. 

In addition, skilled individuals 
such as nurses, doctors and other 
professionals are evenly 
distributed, as preference status 
now applies equally to both Eastern 
and Western Hemisphere aliens. In 
this regard, Congress did itself 
proud by abolishing an illogical and 
inhumane which literally 
separated families and made a 
mockery of the labor certification 
process whereby skilled workers of 
the Western Hemisphere whose 
jobs had been certified to be “in 
great demand” were unable to 
immigrate due to the unavailability 
of sixth or third preference status, 
while similarly skilled aliens in the 
Eastern Hemisphere were allowed 
to immigrate quickly as third and 
sixth preference aliens. 

These numbers do not include 
those aliens who are not subject to 
the quota, namely, spouses and 
minor children of United States 
citizens and residents, whom the 
immigration law defines as 
immediate relatives. The 290,000 
visa numbers for the Eastern 
Hemisphere and Western 
Hemisphere [hereinafter referred 
to as quota numbers] are 
subdivided into seven preference 
categories.” 


_ Breakdown of Preference 


Categories 


All quota numbers that are 
unused are transferred to the 
nonpreference category, and those 
aliens who do not qualify under any 
of the seven preference categories 
but are eligible to immigrate (such 
as investors, retired people, and the 
like) are then allowed entry into the 
country. Each month the State 
Department issues a visa bulletin 
which advises the consular offices 
as to the availability of visa 
numbers for that particular month, 
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and appointments are scheduled 
for aliens based upon this bulletin. 
Upon the old law, prior to 
January 1, 1977, there were no 
preferences at all for the Western 
Hemisphere, and visas were issued 
on a first-applied, first-received, 
first-come, first-served basis. 
Under the new law, the two 
hemispheres are treated equally. 
While there is nothing unfair in the 
quota system, the fact is that there 
may be hundreds of thousands of 
eligible aliens waiting to immigrate 
to the United States who, because 
of the 290,000 numerical limitation, 
are prevented from entering the 
United States. Among these eligible 
aliens are those who have become 
eligible to immigrate because of 
their investments made in the 
United States but who are 
prevented from staying here until 
their visa numbers are reached. 
This particular problem will be 
discussed in great detail later. 


Baby Cases 


The new law has dealt a fatal 
blow to “baby cases.” No longer 
can an alien from the Western 
Hemisphere come to the United 
States, deliver a baby, and thus 
obtain a priority date and approval 
for his parent. A United States 
citizen can only petition for his 
parent if he is 21] years old or older. 
The law has also restricted brothers 
and sisters who are United States 
citizens from petitioning unless 
they are 21 years of age or older. 
The old law primarily benefited the 
poorer and less educated natives of 
the Western Hemisphere who came 
here in droves, delivered children, 
and obtained immigration benefits 
as a result. 


The deadline for registration of 
the so-called baby cases was 
December 31, 1976. Many 
applications were returned by the 
consul on the basis that the 
applications were not received by 
the consul until after January 1, 
1977. These applications are 
referred to as “pipe-line cases.” 
There is a great deal of proof that 
many applications were in fact 
received by December 31, but due 
to the holiday season, the 
tremendous amount of work at the 
consular post, or negligence, these 
applications were not registered in 
time. In many instances, even if 
proof of the mailing of the 
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application before December 31 is 
offered, the official State 
Department opinion has been until 
now that registration will not be 
accorded and no benefits will 
accrue to the alien parents if their 
application did not reach the 
consular office by December 31. 
Due to the unpredictable deliveries 
of mail in countries such as Jamaica, 
Canada, Haiti, the Bahamas, etc., it 
would not be uncommon for a letter 
mailed on the 10th or 15th of 
December to reach its destination 
after January 1. In any event, there 
is no way for an attorney to prove 
whether or not a letter reached the 
consul before December 31, 1976. 
This problem has yet to be decided 
by any court, but I expect that this 
will be the subject of litigation in the 
near future. 

One of the overlooked aspects of 
the baby cases is the forced 
deportation from this country of a 
United States citizen child under 
the age of 21. Under the new 
immigration law, if the parent is 
deportable, then the United States 
citizen child who may be only one- 
day old, will have to leave the 
United States with his parents. 

In a district court case in New 
Jersey,’ the judge held that the 
parent could not be deported 
because this would cause de facto 
deportation for the United States 
citizen minor child. This case is not 
binding and has not been accepted 
by the Immigration Service. This 
entire problem will certainly 
become aggravated by the 
elimination of the priority date for 
the Western Hemisphere baby 
cases. On the other hand, to simply 
allow this type of case to be 
approved would only encourage 
aliens to give birth in the United 


States in order to obtain status. On 
the whole, however, the intent of 
the Congress to eliminate the baby 
cases has in fact succeeded. 


illegal Employment 


The new law severely restricts 
the ability of an alien to obtain his 
immigrant visa by adjusting his 
status from a nonimmigrant to 
immigrant if the alien worked in the 
United States illegally. It thus 
punishes a nonimmigrant 
tourist/student or the like who 
engages in illegal employment. If 
the alien qualifies for an immigrant 
visa during his stay in the United 
States in a nonimmigrant status, 
then under the new law the alien 
would have to leave the country in 
order to obtain the immigrant visa 
rather than adjust his status in the 
United States if he worked illegally. 
However, the law merely 
inconveniences the alien rather than 
makes him suffer any real penalty, 
such as disqualification for 
residence. His illegal employment 
does not bar him from obtaining a 
visa; it merely forces him to leave 
the country to pick up the visa at a 
consular post abroad. 

There are, however, so many 
exceptions to this rule that its 
application is quite narrow. Such 
exceptions include the following: 
an alien who worked after the 
application for residence was filed, 
even without specific permission; 
an alien who was married to an 
American citizen even after such 
illegal employment; or one who 
qualified under the Silva v. Levi 
rule.‘ 

It is worth noting that the State of 
Florida passed a law prohibiting 
employers from hiring illegal aliens, 
but this law has never been 
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enforced to my knowledge.* It is 
highly doubtful that any state 
enforcement officer is competent 
enough in the very _ technical 
immigration laws to render an 
opinion as to whether an alien is in 
fact illegally employed, and if in 
fact the employer should have 
known that this employment is 
illegal. 


Even a superficial analysis of the 
law regarding unauthorized 
employment will reveal that 
Congress did not deal the alien any 
substantial blow in his effort to 
obtain a visa, but merely slapped 
his wrist. The alien is required only 
to leave the country to pick up his 
visa in his native country. The 
reader will question whether or not 
the possibility of a couple earning 
wages between $150-200 per week 
illegally over a period of months, 
maybe years, to the detriment of 
American workers, will be 
thwarted by a threat of having to 
spend several hundred dollars on 
air fare to pick up a visa in their 
native country. Usually the alien 
will want to go back to his home 
country to see his family and loved 
ones after having been here for 
several years, and the visa 
appointment date serves as a good 
excuse for this reunion. It would 
come as no surprise, therefore, that 
this sanction provision of the act 
will not really make a dent in the 
unemployment picture although it 
will delay some aliens from 
working until they may statutorily 
do so, or else aliens will work “off 
the books” and social security taxes 
and income taxes will not be paid. 
Not having the statistics before me 
and, therefore, not being qualified 
to judge this particular effect on our 
economy, I can only venture a guess 
that the new immigration law 
aimed at preventing unauthorized 


employment has probably had very 
little effect. 


Foreign Medical Doctors and 
Exchange Visa Programs 


Thousands of foreign medical 
graduates have come to the United 
States either as students or 
exchange visitors to do _ their 
internship and residencies in the 
United States with the intention of 
eventually going back to their 
native countries to practice 
medicine. Many of these doctors 
decided that the United States was 
a more desirable place to practice 
medicine, and they have remained 
in the United States. These doctors 
were able to convert their 
nonimmigrant status to permanent 
residence based on the blanket 
certification that was accorded 
medical doctors. Under the new 
law, doctors have been declared to 
be a surplus skill and, therefore, 
require labor certification, just as an 
automobile mechanic would 
require labor certification in order 
to immigrate. 

The new law, however, added 
another requirement in addition to 
labor certification for medical 
doctors. In order to be eligible to 
apply for labor certification, the 
foreign medical graduate would 
have to take a visa-qualifying exam 
known as the VQE, which could not 

“be taken until the applicant had 
demonstrated that he could pass a 
national English examination. Thus, 
both the English examination and 
the VQE are both prerequisites for 
labor certification. In addition, 
foreign medical graduates were not 
given more than two years of study 
time in the United States; they were 
previously given as much as five 
years. This made it much more 
difficult for a doctor to settle in the 
United States and adjust his status 
here to permanent residence. 

Those doctors who did qualify 
for the labor certification process 
and did in fact obtain labor 
certification and were here on 
exchange visitor visas known as J-ls 
still had to return to their native 
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countries for a two-year period 
before obtaining permanent 
residence. There were two ways to 
avoid this two-year residence 
requirement: (1) obtain a “no 
objection letter” from the alien’s 
native country which, in effect, 
stated that the native country had 
no objection to the alien’s not 
returning to his country of origin; or 
(2) obtain a waiver from the State 
Department for the reason that the 
alien’s returning to his native 
country would be an_ undue 
hardship for the alien and/or his 
family. Under the new law, the “no 
objection letters” have been 
completely eliminated. It is 
generally held that many of these 
“no objection letters” were usually 
obtained through political 
connections and were not based 
upon any logic or reason. As a 
result, a great disservice was being 
done to other countries who were 
not able to benefit from the services 
of these alien doctors who did not 
want to return to their native 
countries to practice medicine. The 
original purpose of the Exchange 
Visitor Visa was to promote good 
relations between the United States 
and foreign countries by training 
foreign doctors who would then go 
back to their native countries and 
provide medical services to their 
countrymen. For foreign 
medical graduates to come study 
here and then stay here as 
permanent residents would defeat 
the entire purpose of the J-1 visa. 
The new law has had an immediate 
and positive effect in resolving this 
problem. 

Foreign medical graduates will 
now find it increasingly difficult to 
obtain permanent residence in the 
United States. The saving clauses 
for foreign medical graduates 
already in the United States do not 
go far enough to protect their 
position. The fact remains that the 
removing of doctors from the 
precertification list is a gross 
disservice to the United States 
community at large. If a foreign 
doctor, here on an_ ordinary 
nonimmigrant visa, not a J-1 visa, 
has passed all of the necessary 
examinations and wants to settle in 
the United States, there should be a 
blanket approval for him for there 
is no basis for arguing that there is a 
surplus of doctors in the United 
States. There may be a surplus of 
doctors in the great urban centers, 
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but there is no such surplus in the 
nonurban areas. Any doctor willing 
to settle in a nonurban area should 
not have to obtain labor 
certification and should be granted 
blanket certification. Doctors in the 
large urban centers would not 
suffer as a result of this. The 
Congress did not address itself to 
this problem. 


Miscellaneous Provisions of 
The New Law 


Reference was made earlier to 
nonpreference investors who have 
qualified for immigrant visa status 
as investors but are unable to obtain 
permanent residence because their 
numbers were not available. The 
new law does nothing to remedy 
this situation. In the event such an 
investor wants to remain in the 
United States to protect his 
investment, which could _ total 
hundreds of thousands of dollars, 
he is at the mercy of the 
Immigration Department whose 
position is that the alien investor 
must wait until a visa number is 
available. This, of course, creates a 
tremendous hardship for the 
investor whose business is an 
ongoing one which needs his 
leadership. 


It is a bit ironic that the foreign 
investor who demonstrates to this 
country that he will be creating jobs 
and will be investing money in the 
United States in a commercial 
enterprise, has no clear-cut right to 
stay in the United States until his 
visa is issued. This investor must 
obtain an extension every two or 
three months from the Immigration 
Department, which may be granted 
or denied at the Department’s 
discretion. Thus, the alien is faced 
with the uncertainty of his 
investment if he does comply with 
the strict letter of the law and 
returns home: Once he is at home, 
the American consul who has 
processed his application for an 
immigrant visa has the right to 
refuse to issue him a temporary visa 
to come back to the United States. 
The consul’s position is that the 
alien investor has demonstrated the 
fact that he wants to stay in the 
United States on a permanent basis 
and is, therefore, not a bona-fide 
nonimmigrant. This particular 
aspect of the law has troubled 
practitioners for many years but has 
now become even more severe 
because of the nonavailability of 
visas for investors. 


The President’s 
Reorganization Plan 


Currently, there is a movement 
underway to spin off the 
investigative, primary inspection, 
border patrol, and change of status 
departments within the Immigra- 
tion and Naturalization Service and 
place them with the Treasury 
Department under its customs 
agency. This same plan would 
bring the visa issuance duties 
currently held by the State 
Department into the hands of the 
Immigration and Naturalization 
Service. While there are both 
positive and negative aspects of this 
plan, the net effect would be to 
delay further the adjudication of 
applications in the United States, 
since two agencies would be 
handling the matters currently 
handled within one agency. For 
example, an application for an alien 
married to a United States citizen 
where the marriage is suspect is 
currently sent from the travel 
control section of the Immigration 
Department to the investigations 
section of the same Department for 
review and determination. 
Although this process sometimes 
takes months or even years, the 
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process would take even longer if 
the matter had to go to a different 
agency as opposed to a different 
department within the same 
agency. 


In conclusion, the new law did 
correct many serious abuses and 
inequities, but there are many 
problems remaining. The staff of 
my district Immigration and 
Naturalization Service has done a 
great deal to treat the alien and his 
problems in a humane and fair 
manner. That attitude goes a long 
way toward resolving many of the 
problems of the new law which 
have been raised in this article. O 
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! This hemisphere quota system was 
abolished several months ago. There are 
now simply 290,000 visa numbers available 
every fiscal year. 

2 Issuances of visas are governed by the 
provisions of Section 203(a) of the 
Immigration and Nationality Act, as 
amended, which prescribes preference 
classes as follows: 

First preference (unmarried sons and 
daughters of U:S. citizens): 20% of the over- 
all limitation of 290,000 in any fiscal year; 

Second preference (spouses and 
unmarried sons and daughters of aliens 
lawfully admitted for permanent residence): 
20% of over-all limitation, plus any numbers 
not required for first preference; 

Third preference (members of the 
professions or persons of exceptional ability 
in the sciences and arts): 10% of over-all 
limitation; 

Fourth preference (married sons and 
daughters of U‘S. citizens): 10% of over-all 
limitation, plus any numbers not required by 
the first three preference categories; 

Fifth preference (brothers and sisters of 
USS. citizens 21 years of age or over): 24% of 
over-all limitation, plus any numbers not 
required by the first four preference 
categories; 

Sixth preference (skilled and unskilled 
workers in short supply): 10% of over-all 
limitation; 

Seventh preference (refugees): 6% of over- 
all limitation; 

Nonpreference (other immigrants): 
numbers not used by the seven preference 
categories. 

3 Acosta v. Gaffney, 558 F.2 1153 (3rd Cir. 
1979). 

4 See Silva v. Levi, 76 C428 (N.D. IIL). 
5 F.S. 448.09. 
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Few Suggestions Beginn 
Regarding Motions Hearings 


By Judge James E. Joanos 


Sometime ago I was asked to give a speech to the 
Florida Government Bar Association about motion 
hearings. After thinking about it for a time, I decided 
that I would list some suggestions that might be used by 
a beginning lawyer in regard to the techniques of 
motion practice. After the talk, I was requested to put 
my list in writing. The list is not exhaustive but merely 
represents a few points that came quickly to mind. 

Do not read the list with the notion that it is a list of 
gripes from a judge. It is not intended to be. For the 
most part, I have found that the lawyers who have 
appeared before me have done good jobs in their 
motion work. The problems referred to below occur 
infrequently. 

I am also sure that there are a number of things that 
some lawyers would like to tell judges about problems 
that they have encountered in motion hearings. Not too 
long ago I was privileged to be among those at a judges’ 
meeting who heard a panel of young lawyers point out 
some things that they would like us to be cognizant of. I 
believe that I profited considerably from _ that 
experience. I learned that there were some better ways 
to do some things than the way that I had been handling 
them. I was not even aware of some mistakes that I was 
making. These suggestions are offered in the same 
spirit. I hope that they will be of some help to some new 
members of the Bar who are just starting to develop 
their motion practice habits. 
Know Your Judge 

Each judge handles things a 
little differently. Talk to 
someone who has appeared 

ig before the judge previously 
and get any suggestions that 
they may have as far as the 


C) mechanics of handling a 


motion before the specific 
judge who is to hear your 
motion. 


Avoid Unnecessary 
Hearings 


You do not need extra 
hearings and neither does the 
judge. If the end result can be 
agreed to, file a joint motion 
or stipulation and merely 

& present a suggested order to 
the judge for signing without a 
hearing unless he requests 
one. Do your negotiating 
before the hearing. This judge 
gets rather unnerved when he 
has studied the file and spent 

time preparing for a hearing only to learn that the 
attorneys who have not even discussed the matter 
previously are not really in dispute as to what should be 
done. Do not file unimportant motions. If a motion is 
meaningless to your case, do not bother to file it just for 
the exercise. Nothing prolongs litigation more than 
useless motions. A proceeding can be delayed for 
months while unimportant motions are being heard 
and disposed of. 


Secure Adequate Time 
For Your Hearing 


Confer with opposing 
counsel and make sure that 
you have enough time set for 
the matters to be discussed at 
the motion hearing. Consoli- 

& date hearings on motions, if 

other motions are imminent. 

Under no circumstances 

should you add more motions 

to be heard after the appro- 

priate time has been allotted 

unless you can get the allotted time expanded. A judge 
can pick out a real amateur when he finds that a 15- 


THE FLORIDA BAR JOURNAL 


2 
| 


ing Lawvers 


minute hearing has been set for an extensive motion for 
summary judgment. If you want to make a judge 
angry, you can do it by taking more time than you are 
allotted, thereby making other lawyers wait while you 
go into overtime. You can also make clients angry by 
causing hearings to be continued to a later time because 
insufficient time had been set. 


Notice of Hearing 
Should Set Out the 
Amount of Time Avail- 
A able and the Specific 
Motions to Be Heard 


By setting out the specific 

amount of time available you 

S put opposing counsel on 

notice that he only has about 

half that time for his 

argument. If there is going to 

be a problem with time, it 

would be better for it to be known prior to the hearing. 

Under no circumstances should you send a notice that 

“all pending motions” are to be heard. The judge does 

not have time to go through an extensive file to try to 

determine what “all pending motions” includes. 

Remember, if you want the judge to be prepared for 

the hearing be sure that your notice makes him aware 

of exactly what is going to be heard. To do otherwise 
also inconveniences the attorney on the other side. 


If a Hearing Is Not 
Going to Be Held, 
Cancel It As Soon As 
Possible 
Often 


there are other 


hearings that a judge can 
schedule to fill in space even 
(> with short notice. Sometimes 
temporary restraining orders 
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and other emergencies have to be scheduled for after 
five or during the lunch hour to meet an emergency. 
Judges get very impatient with situations where they 
have scheduled something for an inopportune time only 
to find that time could have been made available during 
the normal day. If the attorneys had only shown proper 
courtesy by notifying the judge that the hearing was not 
necessary in timely fashion he could have used that 
time for other matters. I repeat: You should notify the 
judge’s office when a hearing has been agreed to be 
cancelled by the attorneys. It is rather annoying when 
the time for hearing comes and no lawyers show up. 
Fury sets in when after a call is put in to the office of the 
lawyer who set the hearing and the information is 
received that the hearing should have been cancelled 


and the lawyer is “sorry that he didn’t notify the judge 
earlier.” 


Do Not Have the File 
Checked Out From the 
Clerk’s Office During 
the Two Working Days 
Prior to the Hearing 


If the judge has an 

opportunity to get the file and 

C) study it, he will better 

understand your argument. 

The judge cannot study the 

file if you have it. The judge 

usually only has a few 

moments to study the file 

and if it is a hassle to get the file he might not go to the 
trouble. 


(Continued on next page.) 
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Get to the Hearing 
Early and Make Sure 
That the File Is There 


Some judges have the files 
picked up ahead of time or in 
other instances the judges 
leave it to the lawyers to see 

{> that the files are present for 
the hearing. Even in those 
situations where the judge 
ordinarily makes arrange- 
ments to get the file brought 
up, check ahead of time with 

the clerk’s office to be sure that the file is either in the 
judge’s office or is brought to the hearing. Sometimes 
confusion results when lawyers return the file to the 
clerk’s office after the judge has had the files picked up 
for the day’s hearings. Do not waste part of your 
valuable hearing time in having to run to the clerk’s 
office to get the file. Also, if documents have been filed 
within a few days before the hearing be sure that they 
have gone through the clerk’s filing procedures and 
have been placed in the file before it was sent to the 
judge. If they are not in the file make sure they get to 
the judge or provide him with copies for the hearing. 


Be Professional 


Good lawyers use good 

& legal etiquette. Refer to 

opposing counsel as “Mr. 

Smith,” not “John.” The 

person at the end of the table 

er, is “Judge” or “Your Honor.” 

OC) Remember, it is the system 

and the position that you are 

respecting and not the person 

who occupies the judgeship. 

It is a “no, no” to argue after 

the judge has ruled. Another 

real “no, no” is the statement, 

“Judge, I hate to see you commit reversible error” or 

similar statements. You are not going to impress the 

judge with the fact that you might appeal his ruling. He 

has been reversed before and will be again, if he 

continues ruling on close questions. Appeals are taken 

every day and it does not add anything to your 

argument to try to scare the judge. There is no room for 

temper tantrums in a motion hearing. Do not use more 

than your fair share of the allotted time, especially if 

your argument is first. You are not going to make any 
friends by using 25 minutes of a 30-minute hearing. 


Be Prepared 


Know your case. Know 
your arguments. Say what is 
needed to be said and shut up. 
Be confident in your 
arguments, but do not be 
cocky. There is a fine line that 
separates the two. Know 

& where that line runs. If you 
have been working consis- 
tently in a certain substantive 
area of law you probably have 
more knowledge on_ the 

subject than the judge. But that is no excuse not to be 
prepared. Know the general area thoroughly as well as 
the specific subjects encompassed by the case and the 
motion that is to be heard. 


Do Not Give the Judge 
Too Much Credit as to 
Knowledge About Your 
Case 


Remember that the judge 
has numbers of cases before 
him in a range of subject 
matters and he does not know 
your case as wellas you do. Be 
sure that you argue in 
sufficient depth to give him 
the subject matter informa- 
tion needed for determination of your motion. Do not 
assume that he knows the overall law applicable to 
your case. It is very difficult to decide an issue when 
both lawyers assume he knows the law on the subject 
when he really does not. If you refer to citations in your 
oral argument state them slowly enough so the judge 
can write them down or, better yet, provide him witha 
list of citations so you do not prolong the hearing. 


beta | Make Sure What You 


Want the Judge to Do 
Is Clear 

Make sure that the specific 
relief that you are entitled to is 
] asked for. Do not depend 


upon the judge to dig out, 
through an involved proce- 


dure, what possible relief 
might be afforded you. Make 
sure in either your argument 
or in the documents that you 
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prepare for him that you specifically set forth what you 
want him to do if he rules in your favor. 


File Your Memoran- 


dum Timely if You Want 
It to Be Read 


If you plan to file a 
memorandum and desire a 
ruling from the bench or 
within a short time after the 
S hearing, file it early enough so 

that the other side can respond 
before the hearing. Judges 
generally like memorandums 
of law, but if they have to be 
filed after the hearing they will surely slow things 
down. If you wait to present your memorandum at the 
hearing, in fairness the judge will probably permit the 
other side time to respond in writing. That slows down 
the disposition of the motion. 


James E. Joanos became a judge on the 
Second Judicial Circuit bench in 1973, 
having earlier served as judge of the Leon 
County Felony Court of Record from 1971 
to 1973. He received the B.S. degree in 
public administration from Florida State 
University and the LL.B. degree in 1962 
from Yale University. After admission to 
The Florida Bar in 1962 he was research 
assistant to Judge Donald K. Carroll of the 
First District Court of Appeal. He was in 
private practice of law from 1963 to 1971. 


Suggested Orders Can 
Speed Things Up 


If you anticipate that an 
early decision can be made, 
bring a suggested order. Even 
if you anticipate that you may 
not prevail on the motion, but 

©) wish the order to be entered as 
soon as possible, you might 
even bring alternate orders. 
This serves as a convenience 
to the judge and at the same 
time serves you in that the 
litigation will not be bogged down by unnecessary 
delays. oO 
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What Has Happened 
to State Lands? 


Chicago, the name of the Trustees 
was changed to “Board of Trustees 
of The Internal Improvement Trust 
Fund,” a minor redundancy that 
was the product of one of the aides 
who assisted in the reshuffling. 

The section (F.S. §20.27) which 
made this change was repealed by 
Chapter 75-22, Acts of 1975, whena 
further flurry of reorganization hit 
the legislature and the Florida 
Environmental Reorganization Act 
of 1975 was passed. In it, the 
Trustees were “merged” into the 
Department of Natural Resources, 
headed by the Governor and 
Cabinet. 

The word “merge” by dictionary 
definition means that the body 
merged into another loses its 
identity and is swallowed up in the 
process. But in this merger, the 
legislature forgot that the Trustees 
hold title to what is left of the 
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original internal improvement 
lands and in one way or another 
control disposition of the 
sovereignty lands, which they hold 
in trust, the Murphy Act lands 
which they administer, the 
remnants of the swamp and 
overflowed lands which the 
Trustees alone can convey, and the 
state school lands to whose 
disposition the Trustees must affix 
their official seal. 

Under present conditions, title to 
all state lands not otherwise deeded 
to a specific state agency is vested 
in the Trustees (F.S. §253.03). Much 
of the lands listed above have 
passed into private ownership, but 
sovereignty lands or what is left of 
them remain as a state asset. Under 
the Butler Act of 1921 and even 
today, the state is passing title to 
sovereignty lands to anyone who 
claims, up to 1957, to have filled or 
improved such underwater areas 
out beyond the line of mean low 
water. (F.S. §253.129) 

First, a definition of sovereignty 
lands, taken from the published 
Notes of the late James B. 
Whitfield, Justice of the Supreme 
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Court of Florida. 

He writes: “When Florida was 
admitted as a state, March 3, 1845, 
the state by virtue of its sovereignty 
became the owner for the benefit of 
its inhabitants of all lands under 
bodies of navigable water and tide 
lands within its territorial limits. 
These lands were called 
sovereignty lands. State law 
regulates the title to submerged 
land in the state and the rights of 
riparian owners thereto.” 


He wrote further, quoting federal 
as well as state courts: 


Whether a stream or body of water is 
navigable for useful public purposes is to be 
determined by the application of 
appropriate provisions of law to particular 
facts of separate cases. Where a stream or 
body of water is permanent in character and 
its ordinary natural state is in fact navigable 
for useful purposes, and is of sufficient size 
and so situated and conditioned that it may 
be used for purposes of trade and travel 
common to the public locality where it is 
located, such water may be regarded as 
being of a public character, and the title to 
the land thereunder, including the shore or 
space between ordinary high and low water 
marks, when not included in the valid terms 
of a grant or conveyance to private 
ownership, is held by the state in its 
sovereign capacity in trust for the lawful uses 
of all the people of the state in the water and 
the land, subject to lawful governmental 
regulations of such uses. The state may make 
limited dispositions of such lands as may be 
allowed by law. Capacity for navigation, not 
usage for that purpose, determines the 
navigable character of waters with reference 
to the ownership and uses of the land 
covered by the water. Grants and 
conveyances of land bordering on navigable 
waters carry title in general to ordinary high 
water mark when a valid contrary intent 
does not appear . . . . Tide lands are those 
covered and uncovered daily by the normal 
tides. 


It should be remembered that 
commerce in the early days of 
Florida statehood was mainly by 
water, as railroads slowly were 
being built and highways were 
largely trails through the pine 
woods. By law in 1856 (Chapter 
791) the state granted certain rights 
to riparian owners of “lands 
actually bounded by, and 
extending to low water mark, on 
such navigable streams, bays and 
harbors.” 


This was to encourage the 
building out of wharves, docks and 
warehouses, all suited to maritime 
commerce. The Trustees were 
authorized to sell state lands to the 
high water mark, but there was no 
authorization until 1913 (Chapter 
6451, Acts of 1913) for them to give 
title to the sovereignty lands lying 
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between mean high water and 
mean low water. And then the law 
applied only to Dade and Palm 
Beach Counties, and in 1915, to 
Monroe County. (Chapter 6960, 
Acts of 1915) 

Chiefly railroads and shipping 
companies took advantage of the 
state land situation in the middle 
1800s. Many of them built out or 
filled out to the line of mean low 
water. There was not much control 
of state lands in those days and even 
up to 1913 and beyond. In 1921 the 
legislature enacted the Butler Act, 
(Chapter 8537, Acts of 1921) named 
for the late State Senator J. Turner 
Butler of Jacksonville. This Act 
granted to all riparian owners who 
owned to the high water mark on 
navigable waters the right to 
bulkhead or fill or construct 
wharves out as far as the channel. 
The Act was made retroactive to 
1856. 

Thus, those who owned lands 
bordering on navigable waters such 
as the Atlantic, the Gulf, the inlets, 
the rivers and tidal navigable lakes 
were not slow in starting to fill out at 
least to the low water mark. Witness 
the line of hotels and motels along 
Miami Beach and other resort areas. 


This situation continues right up 
to the present. In 1957, by Chapter 
57-362, called the Bulkhead Act, the 
Butler Act finally was repealed. But 
in this same act, the legislature 
required the Trustees of The 
Internal Improvement Fund 
thereafter to issue a disclaimer, or 
confirmed title, to any upland 
owner who has filled or developed 
any sovereignty lands, and upon 
request, the Trustees shall issue a 
disclaimer to such owner (F.S. 
§253.129). 


In 1951, the legislature by 
Chapter 26776 confirmed in the 
Trustees the title to all sovereignty 
water bottoms, except those in 
Dade and Broward Counties. These 
lands were to be disposed of under 
the terms of Chapter 6451, Acts of 
1913 and of Chapter 7304, Acts of 
1917. Parenthetically, the 
Legislature of 1919 attempted to 
enact the equivalent of the Butler 
Act but it was vetoed by Governor 
Catts, who didn’t like the railroads 
much anyway. 

The act which repealed the 
Butler Act, Chapter 57-362, Acts of 
1957, made several changes in the 
Trustee law, F.S. Chapter 253. The 
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1951 Act, 
ratified and confirmed all 
conveyances of sovereignty land up 
to that time. Thereafter, those who 


Chapter 26776, had 


applied for a quit claim or 
disclaimer to filled or improved 
sovereignty lands were required to 
prove that such had been filled 
prior to June 11, 1957. 

Since the 1975 transfer of all 
Trustee powers to the Department 
of Natural Resources, legislative 
committees now are finding that 
disclaimers are being issued by 
subordinates in the Department, 
without reference to the Governor 
and the six Trustees. These same 
committees are trying to unravel 
the can of worms into which the 
Trustees were plunged when the 
1975 Legislature “merged” them 
into the Department of Natural 
Resources. They are not having 
much luck. 

So much for sovereignty lands. 
Florida has no real inventory of 
these assets, nor does it have a very 
accurate record of the Murphy Act 
lands, the swamp and overflowed 
lands and what may be left of the 
original interne! improvement 
lands. 


Lands for Internal Improvement 

By act of Congress in 1845, 
Florida was given 500,000 acres for 
internal improvement—drainage, 
railroads, steamship lines and that 
sort of thing. This was followed by 
the Swamp and Overflowed Land 
Act of 1850. Each of these donations 
by the federal government to the 
new State of Florida was to be the 
subject of selection. And if the land 
selected by agents of the state was 
not available — either having been 
conveyed by the federal 
government to private parties, or 
being a part of some Spanish or 
English grant — then the state got 
credit and could make other 
selections. 


Title to these lands was vested in 
the Trustees of the _ Internal 
Improvement Fund, Chapter 610, 
effective January 6, 1955. Much of 
the internal improvement lands was 
either sold or traded for defaulted 
railroad bonds. 


One other source of state lands, 
other than by purchase for 
recreation or endangered lands, is 
the Murphy Act. It took its name 
from the state senator who 
proposed it. If followed the hard 
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What Has Happened 
to State Lands? 


times of the 1930's. It was very 
simply stated. 


At the expiration of two years 
from the time Chapter 18296, Acts 
of 1937, became law, the fee simple 
title to all lands against which there 
remained tax sale _ certificates 
became absolutely vested in the 
state. Every right, title or interest of 
a former owner was wiped out, and 
the state, through the Trustees of 
the Internal Improvement Fund, 
has been authorized to sell such 
lands. There were provisions for the 
former owner to redeem. One way 
in which back taxes could be wiped 
out was by trading bonds of a 
county or district and quite a 
market sprang up in such bonds. 

As of this writing, the state 
estimates it has 26,000 parcels of 
Murphy Act land still unsold or 
unclaimed. But the legislature has 
not provided funds to determine 
exactly how many acres are 
included in these parcels. 


The Mayo Report 

Florida received 20,438,252 acres 
of swamp and overflowed lands 
under the 1950 act of Congress. This 
estimate is contained in the 1936 
Land and Field Note Division 
report of the Commissioner of 
Agriculture, Nathan Mayo. Such 
lands were selected by a series of 
individuals who received varying 
amounts of state lands for their 
efforts. 

The Mayo report showed as of 
that date in 1936 the state had 


conveyed 9,070,156 acres to 30 
building railroads and another 
2,779,772 to help two canal and 
drainage companies. Nearly 
400,000 acres of state lands went to 
pay off coupons of railroad bonds 
for which the state had assumed the 
responsibility. Other large tracts 
went to individuals for selecting the 
state’s grants. Four million acres 
were sold to Hamilton Disston for 
one million dollars to pay other 
state bonds as they came due. 

The net remains of swamp and 
overflowed lands reported still in 
state possession in 1936 was 
1,154,167, an estimate that even 
today fluctuates as additional 
unsurveyed lands turn up. 

The major question facing the 
Legislature now is whether the 
control, disposition and acquisition 
of state lands shall remain with 
seven elected state officers as 
Trustees, or be buried at the lower 
level in a state department which 
has no relation to land matters. 

Since 1854, state lands with some 
exceptions had been lodged with 
the Trustees of the _ Internal 
Improvement Fund, consisting of 
the individuals who occupy the 
offices of Governor, Comptroller, 
Treasurer, Attorney General and 
Commissioner of Agriculture. In 
1967, because the then Secretary of 
State aimed to run for Governor, 
the legislature made that 
office holder one of the Trustees. 
To this was added the State 
Superintendent of Public 
Education, now the Commissioner 
of Education. 

In 1975 the Trustees were merged 
as two subordinate bureaus in the 
Division of Research Management 
in the Department of Natural 
Resources, which was primarily 
concerned with enforcement of salt 


water fishing laws and is the 
successor to the former Shellfish 
Commission. In the act of merging, 
the Trustees were to have 
disappeared as a governmental 
unit, but without regard to the law, 
the Trustees continued to meet 
under a regular agenda. 

In the 1968 Constitution of 
Florida, for the first time the 
Cabinet was given constitutional 
status. The responsibilities of each 


member — Secretary of State, 
Attorney General, Comptroller, 
Treasurer, Commissioner of 


Agriculture and Commissioner of 
Education — were spelled out, with 
the additional note that “they” shall 
exercise such powers and perform 
such duties as may be prescribed by 
law. (Art 4, §4). 


The Cabinet, as a body, along 
with the Governor, is made head of 
the Department of Natural 
Resources, along with several other 
departments. But the statutes as 
adopted into law by the 1978 
Florida Legislature continue to 
refer to the Trustees as individual 
members of the Cabinet, in spite of 
unsuccessful efforts to eliminate 
them entirely by revisor’s bills in the 
1977 and 1978 sessions. 


In 1974, the legislature by 
Chapter 74-329, created divisions of 
land management, field operations 
and administrative services within 
the Board of Trustees. Efforts to 
merge the Trustees with the 
Department of Natural Resources 
failed that year. 


Trustees’ Powers Transferred 

But the following year, 1975, the 
legislature in a further burst of 
reorganization, created the 
Department of Environmental 
Regulation out of the old 
Department of Pollution Control 
(§20.26), also giving the Governor 
alone the power of appointment of 
the secretary of the Department. To 
this new Department was 
transferred the three divisions 
previously created within the 
Trustees. (Ch. 75-22) 

This act also repealed $20.27, 
which had given the Trustees their 
revised name. In this same act, 
Chapter 75-22, all the powers and 
functions of the Trustees as to the 
issuance of permits, licenses, 


exemptions and enforcement under 
Chapter 253 were transferred to the 
of Environmental 


Department 
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Regulation, whose head is solely 
responsible to the Governor. 

But in §5 of Chapter 75-22, it 
reads: “The Governor and Cabinet 
sitting as the Board of Trustees of 
the Internal Improvement Trust 
Fund and as the owners of state 
lands are vested with the authority 
to hear and decide appeals of 
department decisions under 
Chapter 253 . . . .” Such hearings 
shall be appellate in nature. 
(Emphasis supplied) 

In §15 of the act, the Board of 
Trustees of the Internal 
Improvement Trust Fund was 
merged into the Department of 
Natural Resources, with the funds 
of the Trustees committed to the 
land acquisition trust fund 
(§375.041). It is the management of 
this fund and other land matters 
within the Department of Natural 
Resources which now is under 
investigation by the Federal Bureau 
of Investigation. 


Do Trustees Exist Legally? 

Now the question is whether the 
Trustees actually exist as legal 
entities, or have they been 
abolished by Chapter 75-22? Since 
they acted as Trustees on behalf of 
the people of the state in the 
ownership of public lands, can the 
state legislature abolish the 
individuals as Trustees without 
making some provision for the title 
to state lands? 


It may be assumed that the 
Trustees of the Internal 
Improvement Fund acted as 
trustees for the people of Florida 
who own the land. The people act 
in two ways, either by referendum 
or through their spokesmen in the 
legislature. The manifest intention 
of the settlor (people) as expressed 
in F.S. Chapter 253 was for certain 
state officials to act as Trustees in 
administering state lands. The law 
is rather clear that termination of 
the trust may not be affected if such 
violates the manifest intention of 
the settlor. (See Scott, The Law of 
Trusts, §377.1 through 377.8.) That 
question has not been put to the 
people. 

The next question is whether the 
Cabinet as so designated may act as 
trustee for the people in the 
management and disposition of 
state lands. At this point, the name 
of the Board of Trustees of the 
Internal Improvement Fund has 
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been abolished, and the board itself 
in being merged with the 
Department of Natural Resources 


ceased to exist, as the word 
“merged” is defined by Webster. 

One way to bring order out of this 
apparent legal tangle would be for 
the Governor to request an advisory 
opinion on the subject from the 
Supreme Court of Florida. Another 
way is to wait until some property 
owner brings suit against the 
Governor and the six members of 
the Cabinet for issuing leases and 
other items of land management 
without legal authority. 


One other point. If the Trustees 
no longer exist as a legal entity, then 
the seal of the Trustees is not 
backed by their authority. Existing 
law (F.S. §92.17) requires the seal of 
the Trustees to be affixed not only 
to deeds of land under their 
authority, but also to school land 
deeds when conveyed, to be 
recorded. If an illegal seal has been 
used for the past two years, every 
deed so sealed is invalid. The 
Department of Natural Resources 
has no legally authorized seal. 


Finally, almost as an_after- 
thought, the legislature in 1977 
enacted a law which ratified, 
confirmed and validated all 
conveyances, releases and similar 
instruments affecting any interest in 
lands to which the Trustees held 
title, from June 30, 1975, to July 1, 
1977, when this act took effect. 
Instead of putting this act in 
Chapter 253 where the other major 
laws relating to the Trustees are 
kept, the sponsors put it in Chapter 
694 as the last section in that 
chapter. (F.S. §694.15) 


I think we need to be reminded 
that the new State of Florida in the 
early 1850’s was inviting people to 
come and live in the state and enjoy 
its advantages. This is when the 
“donation” of submerged lands 
started, with Chapter 791, Acts of 
1856, which reads in part: 


Whereas it is for the benefit of commerce 
that wharves be built and warehouses 
erected for facilitating the landing and 
storing of goods; And whereas, the State 
being the proprietor of all submerged lands 
and water privileges within its boundaries, 
which prevents the riparian owners from 
improving their water lots; therefore 

The State of Florida, for the consideration 
above mentioned, divests itself of all right, 
title and interest to all lands covered by 
water, lying in front of any tract of land 
owned by a citizen of the United States, or 
by the United States for public purposes, 


lying upon any navigable stream or bay of 
the sea or harbor, as far as to the edge of the 
channel, and hereby vests the full title to the 
same in and to the riparian proprietors, 
giving them ‘the full right and privilege to 
build wharves into streams or waters of the 
bay or harbor as far as may be necessary to 
effect the purposes described, and to fill up 
from the shore, bank or beach as far as may 
be desired, not obstructing the channel, but 
leaving full space for the requirements of 
commerce, and upon lands so filled in, to 
erect warehouses or other buildings, and also 
the right to prevent encroachments of any 
other person upon all such submerged lands 
in the direction of their lines continued to the 
channel . . . also confirming to the riparian 
proprietors all improvements which may 
have heretofore been made upon 
submerged lands, for the purposes herein 
mentioned. 


That is how it all started, in the 
disposition of sovereignty lands. 
There was no such problem insofar 
as swamp and overflowed lands are 
concerned, except to find and 
identify them. Murphy lands can be 
identified and located but the 
legislature has not seen fit to make 
this possible. What is left of the 
original internal improvement 
lands may as well be written off, for 
the state today has no accurate 
account of such lands or where they 
are located. Oo 
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Viewpoint: 


End the Death Penalty By Judge Timothy P. Poulton 


Should a sitting judge speak out 
on the issue? There is ample 
authority. In Furman v. Georgia, 
408 U.S. 238 (1972), all the Court, 
with the exception of Justice 
Rehnquist, expressed personal 
opposition to capital punishment. 

Those of us who might be 
constrained to make our opinion 
public ought not wait. At this 
moment, Florida, of all states, has 
the greatest number, 134, on death 
row.! The number was reduced by 
one on May 25 with the execution of 
John. Spenkelink whose legal 
remedies were exhausted. 

As recently as 1966 a Gallup poll 
showed the majority of Americans 
then polled to be against the death 
penalty.2 Now national and state 
public opinion polls favor the 


penalty. As the pendulum of 


opinion swings in favor of the 
penalty, antideath penalty 
statements by public officials and 
candidates for office become more 
and more difficult. My purpose 
here is to encourage debate on the 
issue with the hope that a more 
informed public will reach a 
conclusion against the penalty. 
Nevertheless, I am mindful of the 
nearly poetic “Allen charge” which 
some of us Florida judges still read 
to hung juries: 

... that they should listen with a disposition 
to be convinced, to each other's arguments; 
that, if much the larger number were for 
conviction, a dissenting juror should 
consider whether his doubt was a reasonable 
one which made no impression upon the 
minds of so many men, equally honest, 
equally intelligent with himself. 

Despite Allen's admonition, an 
effort to explain and aid the current 
minority view must be made. In 
Gregg v. Georgia, 428 U.S. 153 
(1976), the opinions of the Justices 
demonstrated that a majority of the 
Court “shares the conviction that 
supportive public opinion is a 
necessary . . . condition for holding 
the death penalty constitutionally 
sound.” 
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A number of arguments against 
the penalty have been made. Some 
have received considerable 
mention in the press before and 
following the Spenkelink exe- 
cution. For example, one 
argument against the penalty has it 
that its imposition is counter- 
productive; that the imposition of 
the penalty encourages homicide. 
The theory is that for citizens to 
observe the phenomenon of 
government killing citizens must 
diminish citizens’ respect for the 
sanctity of life — that it must erode 
the effect of ancient teachings that 
it is wrong for man to kill man. 


The most widely expressed 
argument against the penalty is the 
thesis of this article: that the penalty 
does not deter; and that it has been, 
and is being, unfairly administered. 


Unfairness 


In earlier decades of this century, - 


the South was a leader in unfair 
administration of the death penalty. 
This was particularly true 
concerning executions for rape. 
Since 1930, 455 persons have been 
executed, all but two in the South. 
Ninety percent of those executed 
were black.5 

One analysis has noted: 
Negroes convicted of rape are 
disproportionately frequently sentenced to 
death. Moreover, of over two dozen 
aggravating nonracial variables that could 
account for the higher proportion of 
Negroes sentenced to death upon conviction 
of rape not one of these nonracial factors has 
withstood the tests of statistical sig- 
nificance . ... We are now prepared to assert 
that a significantly higher proportion of 
blacks are sentenced to death upon 
conviction of rape... because they are black 
... and the victims were white.® 

A Florida study of sentences for 
rape between 1940 and 1964 is one 
of the most startling. That study 
noted that only six, or 5 percent, of 
the white males who raped white 
females received the death penalty. 
But of the 84 black males who raped 
white females, 45, or 54 percent, 


received the death penalty. None of 
the eight white offenders who 
raped black females received the 
death penalty.’ 

A census of U.S. death row 
population on November 8, 1978, 
shows that 72 percent of all persons 
currently on death row are on rows 
in four southern states: Florida, 117; 
Texas, 106; Georgia, 74; Alabama, 
40.8 Is the South once more to bea 
leader in unfair administration of 
the penalty? 

Yet, some proponents of the 
penalty argue that because the 
United States Supreme Court in 
Coker v. Georgia, 433 U.S. 58 
(1977), ruled the death penalty for 
rape contrary to the United States 
Constitution, the penalty’s unfair 
application — now almost always 
for homicide — will end. The 
question is this: can the very society 
which produced a_ shockingly 
racially biased application of the 
death penalty in the 30’s, 40’s, 50’s 
and 60’s now “handle” the penalty 
in the 70’s and 80’s — just because 
we no longer can apply the penalty 
in rape cases? 

Also, the U.S. Supreme Court 
noted in Furman that the penalty 
has been applied unfairly in 
homicide as well as rape cases.® 
Have the post-Furman statutes 
cured the evils of discrimination 
that prompted the decision? The 
United States Senate conducted 
hearings on the subject in April and 
May 1978. The testimony of Tufts 
University philosophy chairman, 
Hugo Adam Bedau, relying in turn 
upon current studies by Professor 
William Bowers of the Center for 
Applied Social Research at 
Northeastern University, was that 
the same unfairness continues to 
pervade. It is almost too early to 
make an assessment, but one table 
placed in evidence before the 
Senate is a clue as to what role race 
continues to play post-Furman. 
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That tables shows that in Florida, 
Georgia, and Texas in the period 
1976-78, 4 percent of the homicide 
arrests were of blacks for killing 
whites, while at the end of the 
period, 36 percent (82 in gross 
number) of death row prisoners 
were in that category. 

Peter Ross Range, writing in the 

March 11, 1979, New York Times 
Magazine comments: 
This research (referring to post-Furman 
research by Bowers and his associate 
Professor Glenn Pierce) shows that the 72 
white men on Florida’s death row (by the 
beginning of 1978) had all killed other 
whites. Not one of 111 whites who killed 
blacks received a death sentence. It also 
shows that 92 percent of the men on death 
row — white or black — had killed whites, 
although, in fact, an almost identical number 
of murders of blacks had occurred (2,432 
offenders arrested for killing whites versus 
2,431 offenders arrested for killing blacks.) 
The taking of a black life, even by another 
black, was one-tenth as likely to be 
punished by death as the taking of a white 
one. And yet, a black who took a white life 
was five times as likely to receive the death 
penalty as a white doing the same thing. 


Is there any reason to believe that 
our generation is more enlightened 
and skillful in such matters than 
were our counterparts in preceding 
generations? I fear that no matter 
how well-intentioned we may be, 
we must be no less subject to the 
subtle societal influences that 
existed earlier in this century — that 
produced intolerable results. 
Somewhere in the process of 
investigating, apprehending, 
prosecuting, trying, sentencing, 
appealing, and commuting, we go 
wrong. 

Those who have had the best 
opportunity to study the issue are 
opposed to the penalty. As noted 
above, all of the U.S. Supreme 
Court with one exception have 
expressed personal opposition to 
the penalty. The governing bodies 
of every major religious 
organization — Protestant, Catholic 
and Jew — have recently passed 
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resolutions opposing the penalty.!° 
In Florida last year the 
Constitution Revision Commission 
considered whether to place an 
antideath penalty provision on the 
ballot. Commission member Jon 
Moyle told me it appears that the 
members of the Commission who 
had experienced any close 
connection with the imposition of 
the penalty — and hence the 
impetus for careful consideration 
— voted in favor of the provision. 
The leading proponent of the 
provision was former Governor 
LeRoy Collins. He argued at length 
about how arbitrarily — 
how “freakishly” — the penalty has 
been imposed in Florida and 
elsewhere. (The vote against 
placing the issue on the ballot was 
26 to 10. The comments in the 
record suggest that a few of the 
majority would have favored 
antipenalty legislation, but balked 
at a constitutional prohibition.) 


In Furman, all the Court with one 
exception expressed belief that 
capital sentencing as then 
constituted was arbitrary, but left 
the door open toa revised system of 
determining in which cases the 
penalty might be imposed. Gregg 
has now approved statutes like 
Florida’s which require the judge 
and jury to consider aggravating 
and mitigating circumstances, and 
require the trial judge then — if the 
death penalty is to be imposed — 
to find: “that sufficient aggravating 
circumstances exist as*enumerated 
in subsection (6), to outweigh the 
mitigating circumstances.”!! 

The statute requires a 
“weighing.” Has this sort of 
legislation really taken away any 
appreciable discretion? Has _ it 
lessened the opportunity for 
arbitrariness? I wish I had a dollar 
for every time I’ve heard a lawyer 
suggest, or a judge admit, that we 
judges often reach a decision by gut 


reaction and then make findings of 
fact and law to support what we 
feel is right. Justice Harlan put it 
well in McGautha v. California, 402 
U.S. 183 (1971): 


. . . the history of capital punishment for 
homicides . . . reveals continual efforts, 
uniformly unsuccessful, to identify before 
the fact those homicides for which the slayer 
should die . .. Those who have come to grips 
with the hard task of actually attempting the 
draft means of channeling capital sentencing 
discretion have confirmed the lesson taught 
by history . . . To identify before the fact 
those characteristics of criminal homicides 
and their perpetrators which call for the 
death penalty, and to express those 
characteristics in language which can be 
fairly understood and applied by the 
sentencing authority, appear to be tasks 
which are beyond present human ability. 


The Deterrent Issue 


At the outset we must keep in 
mind that we are not attempting to 
determine whether the death 
penalty deters more than no penalty 
at all; rather, we are determining 
whether it deters more than the 
prospect of a sentence for a great 
number of years. In Florida, upon 
conviction of first degree murder 
the sentencing choice is between 
death and “life-not-less-than twenty 
five” (with no possible reduction 
for good behavior, nor possibility 
of parole before the end of the 25th 
year). The sentencing judge may 
not be more lenient. 

If one is convinced that the 
penalty has been unfairly applied 
and that there is little hope of better 
administration of it now, what 
arguments can outweigh this 
“unfairness” argument? What about 
the argument that the penalty will 
certainly deter the person executed 
from other killings? Life 
imprisonment under suitable 
restraints will do as well. Also, 


Justice Marshall answers in Furman 
at 415: 


Much of what must be said about the death 
penalty as a device to prevent recidivism is 
obvious — if a murderer is executed, he 
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cannot possibly commit another offense. 
The fact is, however, that murderers are 
extremely unlikely to commit other crimes 
either in prison or upon their release. For the 
most part, they are first offenders and when 
released from prison they are known to 
become model citizens. Furthermore, most 
persons who commit capital crimes are not 
executed. With respect to those who are 
sentenced to die, it is critical to note that the 
jury is never asked to determine whether 
they are likely to be recidivists. In light of the 
facts, if capital punishment were justified 
purely on the basis of preventing recidivism, 
it would have to be considered to be 
excessive; no general need to obliterate all 
capital offenders could have been 
demonstrated, nor any specific need in 
individual cases. 

Is retribution or revenge a 
sufficient justification? Leaders in 
the religious community say no and 
a study has shown that if the persons 
polled became convinced that the 
death penalty does not deter, 
opinions favoring the penalty 
would swing dramatically in the 
antipenalty direction.'2 The 
remarks of pro-penalty commis- 
sioners of the Florida Constitution 
Revision Commission are an 
indication; they show that those 
speaking in favor of the penalty 
were strongly — perhaps solely — 
motivated by deterrent consider- 
ations.!8 


If you talk to the person in the 
street about the deterrent issue, you 
will find that he knows about some 
unspeakably brutal, atrocious 
murder. There is the under- 
standable hope that by the simple 
expedient of a legislative enactment 
we can help prevent something like 
that from happening again — or at 
least diminish the frequency of such 
acts. You will hear statements to the 
effect that by punishing our pets we 
can teach them how to behave; that 
by punishing our children, we can 
teach them how to behave. Then 
there is the thought that “I know 
that I would be deterred from a 
homicide by knowing of the 
existence of the death penalty.” 
Does the fact that animals respond 
to punishment; that in some cases 
children’s behavior is modified by 
punishment; that you and I believe 
we would be affected by the 
existence of a death penalty — does 
all of this mean that the death 
penalty deters more than a 
sentence to life or for many years? 
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In my opinion, our human 
experience does not allow us, acting 
intuitively, to make a_ sensible 
judgment. We need to turn for 
assistance to the academic 
community. There is much in print 
on the subject.!4 The conclusion of 
every writer — with the exception 
of Issac Ehrlich’ and a disciple or 
two — is that the penalty does not 
deter. Those conclusions against the 
Ehrlich view are based largely upon 
statistics demonstrating that 
homicide rates do not vary 
significantly in those pairs of 
bordering states, one of which has 
the death penalty and one of which 
does not, and upon. sstatistics 
showing that at various times in the 
history of the country there has 
been no increase in homicide rates 
when the death penalty is removed 
in a given jurisdiction. 


One voice standing alone in the 
academic world is that of Ehrlich.'® 
He used a technique, regression 
analysis, to demonstrate that an 
additional execution may have 
resulted in seven or eight fewer 
murders. The Solicitor General of 
the United States cited Ehrlich’s 
study with lavish praise in his 
amicus curiae brief in Fowler v. 
North Carolina, 96 Sup. Ct. 3212 
(1976). In my opinion, the Ehrlich 
view now stands discredited. The 
best nontechnical analysis of 
Ehrlich’s view is by Hans Zeisel ina 
paper, The Deterrent Effect of the 
Death Penalty, Fact v. Faith.” He 
observes that Ehrlich used the 
execution and homicide rates in the 
United States from 1933 to 1969. 
During that period, the execution 
rates decreased while the homicide 
rates increased, especially during 
the 60’s. (Of course, we know that 
during the 60’s we had the 
beginning of a de facto cessation of 
capital punishment.) Ziesel says: 


If Ehrlich’s thesis — that it was the reduction 
of executions during the sixties that made the 
capital crime rate grow — were correct, then 
no such growth should obtain in the states in 
which there could be no reduction in 
executions because there had been none to 
begin with. Yet as figure 8 shows, the growth 
of the capital crime rate during the crucial 
sixties was as large in the states without 
executions as in the states with executions. 


If we believe that the death penalty 
deters no more than the threat of 
imprisonment for life or for a 
substantial time, this leaves 
retribution or revenge as_ the 
primary justification for it. Does not 


FIG. 8. Homicide Rates 1960 - 1969 in States With and 
Without Executions. 
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weighing the worth of the revenge 
motive against the real probability 
that the penalty will continue to be 
unfairly applied lead to the 
conclusion that we are better off to 
abolish the penalty? 


Conclusion 


The William J. Bowers book, 
Executions in America, has an 
appendix showing the name, race, 
age, and date of executions and 
county and state of residence of 
every person who has_ been 
executed since the history of those 
events became recorded. I grew up 
in Lake County, Florida, so it was of 
interest to me to see what 
executions might have affected 
Lake County persons. The last Lake 
County execution, which was in 
1959, was of a 20-year old black 
man for rape. Since then, the 
United States Supreme Court has 
ruled in Coker v. Georgia, supra, 
that the Constitution of this country 
prohibits the government from 
executing for the offense of rape. 

How futile, frustrating and 
absurd it is to have executed a 
young man in 1959 for an offense 
which is a noncapital felony today. 
We should quickly move with 
remedial legislation to end the 
penalty. Oo 


' Interview with Florida Department of 
Corrections, May 29, 1979. 
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Reidel, in The Annuals (1973). 

7 Florida Civil Liberties Union, Rape: 
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Miami, 1964. 
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(1974) at chapters 3 and 4. H. Bedau, The 
Case Against the Death Penalty, 1977 
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concluded: Justice Black at 355 et seq; 
Justice Brennan at 379, 387; Justice Stewart 
at 390; Justice White at 392; Justice Marshall 
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President’s Commission on Law 
Enforcement and Administration of Justice 
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Inter-Religious Task Force on Criminal 
Justice. 

921.141(3). 

12 30 Vanp L. Rev. 1005, 1029. 
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1S There is one writer who might be placed 
on the Ehrlich side of the argument. William 
Graves did a study on capital punishment in 
California. He has suggested that there is a 
reduction in homicide during the first three 
days following executions compensated by 
an increase during the rest of the week. It has 
been suggested that Graves’ data show, “. . . at 
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effect... .” H. Zeisel, The Deterrent Effect 
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SupREME Court Review, 1976 at 328. 
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(1975). 

17 See n. 15. 


Judge Timothy P. Poulton serves the 
Fifteenth Judicial Circuit bench in West 
Palm Beach. 


Ralph Richards practices in Clearwater 
and has published several booklets 
pertaining to wills. 


A joint and mutual will is a will 
executed by husband and wife. It 
provides that if the husband dies 
first all assets will go to the wife, 
and that if the wife dies first all 
assets will go to the husband; it then 
goes on to specify where the assets 
will go when husband and wife are 
both deceased; whether in a joint 
disaster or otherwise. 

Of course a will of this kind 
should not be used in every case. It 
should be used only when the 
marriage is stable and there is no 
likelihood of divorce. It should also 
be used only when the size of the 
estate is such that there will be little 
or no estate tax, either when the first 
one dies or when both are deceased. 
In large estates it is of course better 
to use individual wills with tax- 
saving trusts. 

The typical situation is that a 
retired couple comes to my office 
to talk about wills. They have been 
married 30 or 40 years and have 
children up north. They want 
everything to go to the survivor 
when one of them dies, and when 
they are both gone, they want 
everything to go to the children. 
They have an estate of around 
$100,000 or $150,000. Why should I 
charge them for making two wills 
when one will do just as well? 
Furthermore, such couples always 
seem to take considerable 
satisfaction in jointly disposing of 
the assets that they have jointly 
accumulated. 

When a situation of this kind 
arises, I always advise the parties to 
have all of their assets owned in an 
estate by the entireties. This 
eliminates the delay and probate 
costs when the first one dies. There 
will of course be probate when the 
second one dies in order to pass the 
assets along to the children. 

This procedure seems to me so 
simple and natural that I am always 
surprised that it is not more widely 
used. The fact seems to be that most 
lawyers are deathly afraid of 
drawing a joint and mutual will. I 
think this comes from the fact that 
in many states a joint and mutual 
will is considered to be a contract so 
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By Ralph Richards 


that when one party dies the 
survivor may not change or revoke 
the will. This is NOT the law in 
Florida and never has been. Case 
law has always held that a will of 
this kind is not a contract. And if 
there ever was any doubt on the 
subject it was settled when the new 
Probate Act was passed a few years 
ago. This act provides as follows: 


The execution of a joint will or mutual wills 
neither creates a presumption of a contract 
to make a will nor creates a presumption of a 
contract not to revoke the will or wills. Fla. 
Statutes 732.701. 


Some lawyers also seem to fear 
that the marital deduction will not 
be allowed if an estate tax return is 
required and a joint and mutual will 
is used. Some time ago I saw a 
headline in some tax publication 
reading “Marital Deduction 
Disallowed in Case of Joint and 
Mutual Will.” Even a casual reading 
of this case showed that it arose in a 
state where a will of this kind is 
considered to be a contract. There 
the surviving spouse does not really 
own the estate assets but has only a 
life estate in them, and therefore the 
marital deduction does not apply. 

I have been drawing wills in 
Florida for more than 50 years. In 
many cases there was an estate tax 
return to file, back when such a 
return had to be filed in every estate 
of more than $60,000. I have never 
had the marital deduction denied or 
even questioned when a joint and 
mutual will was used. 

Some lawyers also seem to feel 
that there will be complications if 
the husband dies and the wife 
moves back up north to be with the 
children. In such cases I always 
advise the wife to make a new will 
when she takes up residence in 
another state. However, I have had 
several cases where the wife died 
without making a new will, and 
her lawyer wrote me to ask about 
her Florida will. In such cases I have 
sent the lawyer a certified copy of 
the joint and mutual will, and there 
have never been any objections or 
complications. 

So I think the joint and mutual 
will is a valuable tool . oO 


451 


~ 

> 


Nova Law Journal 


Now that cameras are to be 
allowed in courtrooms, the recently 
published third annual issue of the 
Nova Law Journal, the official legal 
professional publication of the 
Nova University Center for the 
Study of Law, has particular 
significance. 

Dedicated to the late Paul Baker, 
the judge who presided over the 
Ronnie Zamora trial in which TV 
cameras were used in a courtroom 
for the first time — and successfully 
— the Journal includes an article 
exploring in some depth the 
background and current status of 
the “cameras in the courtroom” 
controversy. The article, titled 
“Fair Trial-Free Press; The Camera 
in the Courtroom Dilemma 
Continues” is by Marianna S. Smith, 
a member of the Nova Law School 
faculty, and Marcia R. Powell, a 
member of this year’s graduating 
class. 

The Journal also contains an 
article entitled “How Long Can We 
Cope?” by Warren E. Burger, Chief 
Justice of the United States 
Supreme Court. In it, the Justice 
examines the changes that have 
taken place in American society 
over the past 200 years with 
reference to the interpretation of 
the first three articles of the 
Constitution, and questions 
“whether they (the changes) are 
faithful to the spirit and letter of the 
Constitution, or whether, with 
some, we have gone off on the 
wrong track.” 

Other articles are: “Government 
Regulation of In Vitro Fertilization, 
Recombinant DNA and Cloning 
Biotechnologies: Where Powers 
End and Rights Begin” by Anita C. 
Porte; “Legislative Overview: 
Florida Automobile Reparations 
Act, 1972-1978” by Terence T. 
O’Malley, member of the Florida 
House of Representatives; and 
comments on the case of the 
“Broadcasters’ First Amendment 


Rights Through the Courts with 
‘The Seven Dirty Words’: F.C.C. v. 
Pacifica Foundation.” 

Anyone wishing to purchase a 
copy of the third annual Nova Law 
Journal may send $3 to the Nova 
Law Journal office, 


Nova 


University, College Ave., Fort 
Lauderdale, 33314. 
Books 


Badge of the Assassin by Robert 
Tanenbaum and Philip Rosenberg, 
(E.P. Dutton, New York, 1979) 343 
pp., $10.95. 

Detailed accounts of the personal 
lives and the planning of a crime are 
the elements of some of the most 
horrifying crime stories written. 
Truman Capote’s In Cold Blood 
developed the genre; now, Badge 
of the Assassin brings it into the 
1970’s with story of cold- 
blooded murders planned and 
carried out as part of a dying 
“revolution” of the decade. 

The “revolutionary” murders of 
two policemen, Waverly Jones and 
Joseph Piagentini, in a New York 
City housing project in May 1971, 
started off a manhunt and 
investigation that did not end until 
four years later. It also led to a 
network of black revolutionaries 
plotting to murder as many police 
as possible as “political statements.” 

Tanenbaum details in the first 
section of the book the chain of 
events set off by the murders of the 
two police, and the intensity of the 
efforts to bring the murderers to 
justice. 

Outlined, too are the person- 
alities of the men responsible for the 
killings. One of the most chilling 
passages in the book is several 
paragraphs describing the party 
atmosphere in the assassins’ 
apartment immediately after the 
killings. 

A terrible passage describing the 
act itself mesmerizes and forces the 
reader to continue into the section 
written by Philip Rosenberg, the 
district attorney who prosecuted 
the four men eventually charged 
with killing Jones and Piagentini. 

Rosenberg’s quest for justice is 
agonizing to follow. He is 
convinced of the guilt of the four 
men charged with the killings, even 
after a mistrial very nearly sinks the 
whole case. 

The hunt then turns to a police 
revolver, which disappeared from 
Piagentini’s holster after he was shot 
down. If that gun can be found, 
then Rosenberg’s case is air-tight. 

The gun is found and a new trial 


starts. The reader gets an idea of 
how radical cases are handled and 
the thin line which can separate a 
successful conviction and_ the 
despair of losing. 


Defending My Enemy by Aryeh 
Neier (E.P. Dutton, New York, 
1979) 182 pp., $9.95. 

First amendment rights in the 
United States have been trampled 
on in the last few years, but without 
nearly the controversy which 
swirled around attempts in 1978 to 
prevent American Nazis from 
marching in the predominantly 
Jewish city of Skokie, Illinois. 

The controversy, detailed in this 
moving and thoughtful book, was a 
serious challenge to the right of free 
speech for every citizen. At the 
height of the controversy, the 
American Civil Liberties Union, 
headed by Neier, took on the Nazis’ 
case and defended their right to say 
what they chose. 

The author is one of the Jewish 
survivors of the Holocaust which 
swept through Nazi Germany. He 
made the decision to defend the 
Nazis’ right to assemble only with 
some agonizing thought about what 
it means to be a Jew and what it 
means to support free speech. 

Defending one’s enemy isn’t easy 
when the enemy is a band of Nazis 
trying to get publicity by holding a 
rally in a heavily Jewish city. The 
Jewish residents threatened to 
disrupt it with violence. Many said 
they could not bear to be reminded 
of the horrors they had left behind. 

Attempts to stop the Nazis from 
meeting in Skokie led to threats, 
some violence, and the frightening 
attitude of many Skokie residents 
that the enemy had no right to speak 
and should be muzzled quickly. 

Neier notes some ACLU 
members resigned in protest after 
the decision to defend the 
American Nazis’ rights. He 
received dozens of letters of 
protest, accusing him of selling out 
to those who would exterminate 
Jews if given the chance. 


His account of the event 
triggered by the attempt to march 
makes a reader wonder which side 
of the freedom fence public 
opinion finally will fall on. Will the 
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right to speak be denied simply 
because of actions in the past? 

Or, will freedom of speech 
continue to be a guaranteed right, 
even to those who advocate 
violence and resistance to 
government? Neier outlines the 
history of suppression of free 
speech, pointing out that attempts 
to suppress free speech in other 
countries made martyrs of those 
who lost that right. 

Neier advocates free speech not 
only as a right, but a means of 
protecting the freedoms of others. 
If a person’s right to speak is 
suppressed, he claims, that means 
erosion of other freedoms. 

Those who opposed the Nazis’ 
right to speak in Skokie brought up 
the “clear and present danger” test 
formulated by U.S. Supreme Court 
Justice Oliver Wendell Holmes, Jr. 
They neglected to note, Neier adds, 
Holmes’ view that the marketplace 
is the best place to test truth. 

Other attempts to prevent the 
Nazis from marching included city 
ordinances, struck down by the 
Illinois Supreme Court, and 
allowing the parade. 

The parade never took place, 
because the Nazis received the 
publicity they wanted. Neier said 
the publicity gained them no 
followers, though. Their speech 
had been tried and found wanting 
by the public. 

Granting freedom even to 
abhorrent thoughts and speech 
means the preservation of 
American democracy, Neier says. 


Organized Crime by August 
Bequai (D.C. Heath and Company, 
Lexington, Mass., 1979) 237 pp., 
$15.95. 

Crime is old as the human race, 
but only organized crime has 
managed to grow to such immense 
proportions that it is a fifth estate — 
a de facto government with its own 
army and customs, theorizes 
Bequai, a former federal 
prosecutor. 

As an overview of the 
development of the criminal 
machine, this book is fascinating. As 
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an example of independent 
research, though, it leaves much to 
be desired. 

Footnotes in each chapter show 
most of the commentary is culled 
from previously published 
documents and news articles. Little 
of it is Bequai’s own work. It is 
arranged to show the development 
of organized crime in the United 


States and what is being done about 


it. 

Among the types of organized 
crime traced are labor racketeering, 
gambling, loan sharking, the drug 
trade, political corruption and 
illegal trade in aliens. 

Also included in the book is a 
chapter on white collar and 
computer crimes. Bequai doesn’t 
stop, however, with examples of 
crime. 

Three chapters in the book deal 
with how to combat organized 
crime, which Bequai has pursued as 
a federal prosecutor. He advocates 
taking politics out of federal 
regulatory agencies, which some 
investigations show might 
unwittingly aid the very criminal 
syndicates they are supposed to 
prosecute. 

Bequai also suggests taking 
politics out of the federal 
prosecution system and_ using 
injunctions and restraining orders 
against corporations which may be 
controlled by organized crime. 

Ignoring the influence organized 
crime exerts over many segments of 
the United States economy can only 
aggravate the problem, Bequai 
claims, giving the American 
criminal cartel license to operate 
with impunity and free of any 
government restraints. 


Books reviewed by 
Jo Laurie Penrose, Staff Writer 


University of Florida Law Review 


Volume XXXI, No. 2, of the 
University of Florida Law Review 
will be published in August 1979. 
To obtain complete subscription 
information, contact Managing 
Editor, University of Florida Law 
Review, Holland Law Center, 
Gainesville, Florida 32611. 

Vol. XXXI, No. 2 will include the 
following: 

“Florida’s ‘Reasonable Beneficial’ 
Water Use Standard: Have East and 
West Met?,” by Frank E. Maloney, 
Lynne C. Capehart and Robert S. 
Hoofman for the Department of 


Environmental Regulation, State of 
Florida. The authors examine the 
“reasonable beneficial use” 
standard of water allocation 
through analysis of the common 
law of both “reasonable use” and 
“beneficial use.” Additionally, the 
article develops a set of factors to 
assist administrative agencies in the 
establishment of guidelines for 
determination of whether a 
proposed water use satisfies the 
“reasonable beneficial” standard. 

“Onshore Impact in Florida of 
Offshore Energy Development: A 
Legal Analysis,” by R. D. Woodson, 
John Corbett and Marc Tannen of 
the Center for Governmental 
Responsibility. The development 
of offshore energy sources in 
United States coastal waters has 
increased in recent years, 
accompanied by activities such as 
oil and gas production, shipping 
and deep water ports and offshore 
water power plants. This article 
discusses the effect of this offshore 
development on the coastal 
environment in Florida and how 
local and state governments can 
take part in controlling and 
regulating these developments. The 
authors analyze the options for such 
control and regulation. 

“Discovery in the IRS Summons 
Enforcement Proceedings: Less 
Certain Than Death and Taxes,” by 
A. Anne Owens. Section 7602 of the 
Internal Revenue Code authorizes 
the IRS to summon the testimony of 
a taxpayer or a third party and/or 
his books and records to determine 
tax liability. This note discusses 
various defenses used by taxpayers 
attempting to prevent summons 
enforcement by the federal district 
court. The author focuses on 
availability of discovery to the 
taxpayer to prove allegations of 
improper IRS purpose for 
summons issuance. Also discussed 
are possible effects of a recent 
Supreme Court decision, United 
States v. LeSalle National Bank, 
which further limits the “criminal 
purpose” defense, the defense most 
often alleged by taxpayers. 

“Burdens of Persuasion in 
Criminal Proceedings: The 
Reasonable Doubt Standard After 
Patterson v. New York,” by Timon 
V. Sullivan. The United States 
Supreme Court first adopted the 
reasonable doubt standard as a 
constitutional imperative in the 
1970 decision In re Winship. Since 
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that time the Court has applied that 
decision in a seemingly inconsistent 
manner. This note examines closely 
the Mullaney v. Wilbur and 
Patterson v. New York decisions 
attempting to reconcile the 
conflicting holdings and suggesting 
three possible interpretations of 
Patterson. The author attempts to 
determine by analysis of these 
cases, the extent to which a federal 
court may oversee the drafting and 
application of state criminal 
statutes. 

“The Brady Doctrine in Florida,” 
by Robert S. Griscti. This note 
analyzes the duty of the prosecutor 
to disclose evidence favorable to 
the accused in Florida. Created by a 
line of U.S. Supreme Court cases 
beginning with Brady v. Maryland, 
the concept of due process in state 
disclosure is known as the Brady 
doctrine. This paper analyzes 
Florida caselaw on the doctrine, 
discusses its treatment in the 
Florida Rules of Criminal 
Procedure and makes suggestions 
as to procedural techniques 
common to effective Brady 
practice. 


“Class Actions: The Last Note of 
the Death Knell — A Dismal Sound 
for Claimants, Coopers & Lybrand 
v. Livesay, 98S. Ct. 2454 (1978),” by 
Lillian J. Reyes. The United States 
Supreme Court held recently that a 
determination that an action may 
not be maintained as a class action is 
not appealable as a matter of right. 
This comment reviews the various 
methods of appealing class status 
determination and analyzes the 
statutory and judicial exceptions to 
the final judgment rule. The 
comment then discusses the history 
of the Death Knell Doctrine, a 
judicially developed remedy to 
overcome the inadequacy of appeal 
routes previously available in class 
action litigation, and its rejection by 
the Supreme Court in the instant 
case. 

“Federal Civil Procedure: 
Limiting Ancillary Jurisdiction, 
Owen Equipment & Erection Co. 
v. Kroeger, 98 S. Ct. 2396 (1978),” 
by Jan Renee’ Kastanakis. The 
United States Supreme Court held 
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that in a diversity suit, a federal 
court lacks the power to exercise 
ancillary jurisdiction over a 
plaintiff's claim against a third- 
party defendant without an 
independent basis of jurisdiction. 
This comment follows the history, 
expansion of and restrictions on 
federal court jurisdiction, focusing 
on the effect of the court’s decision 
in the instant case on federal court 
jurisdiction. 

“Land Use Regulation: You Don’t 
Have to Take It or Leave It — Penn 
Central Transportation Corp. v. 
City of New York, 98 S. Ct. 2646 
(1978),” by Ira Paull. The United 
States Supreme Court, in upholding 
New York City’s Landmark 
Preservation Law, furnished a 
model for the analysis of “taking” 
jurisprudence. The comment 
reviews prior caselaw concerning 
the concepts of police power and 
eminent domain and discusses the 
effect of the instant case on these 
concepts. 

“Review,” by R. H. Clark, 
Department of Justice, Antitrust 
Division. The author reviews the 
recent book, Counsel for the United 
States: U.S. Attorneys in the 
Political and Legal Systems, by 
James Eisenstein. In his review, the 
author states that Mr. Eisenstein 
develops a highly effective analysis 
which encompasses the dynamics 
of and strategies affecting 
interaction between the Depart- 
ment of Justice and U. S. attorneys. 
In addition, the book sets forth 
theories about how U.S. attorneys 
discharge their responsibilities, 
interact with other significant legal 
and political figures, and direct the 
operation of their offices. Mr. Clark 
cites the work as the first sustained 
analysis of the activities and 
selection of U.S. attorneys based on 
original research. 


ABA Publications 


Precise paternity tests are 
increasing the odds that men will be 
held responsible for their 
illegitimate children. Such 
developments, changing the duties 
and rights of men in family life, are 
examined in Fathers, Husbands and 
Lovers, one of several new 
publications released by the 
American Bar Association. 

Edited by Boston College law 
professor Sanford N. Katz and 
Boston attorney Monroe L. Inker, 


the book’s ten articles analyze those 
areas where the law is adapting to 
meet new demands and expecta- 
tions of people who share the same 
name, home or bed. 


Other new publications 
produced by the ABA Press include 
two dealing with the legal 
malpractice question, one with law 
firm management and one covering 
legal economics. 


The ABA book dealing with 
changing roles of men in family law 
is drawn from the pages of Family 
Law Quarterly, a publication of the 
ABA’s Section of Family Law. 


Legal duties of men command 
the greater opinion of the text, 
reflecting society's attempts to 
balance a system historically tipped 
in man’s favor, write Katz and 
Inker. 


But nowhere is the balancing 
more evident than in the treatment 
of illegitimate children. The 
traditional view, the authors say, 
was that illegitimate children had 
no father and belonged to the 
mother alone. Also, earlier tests 
were so vague that an innocent man 
could easily be named the actual 
father. But, the development of 
scientific paternity tests with 99 
percent accuracy is changing the 
traditional view. 


An area of great concern to 
attorneys is covered in the book 
entitled Professional Liability of 
Trial Lawyers: The Malpractice 
Question. The contents, including 
“The Litigation Attorney—Areas of 
Liability,” are a collection of 10 
papers presented at two National 
Institutes in 1977, sponsored by the 
ABA Section of Insurance, 
Negligence and Compensation 
Law. 


According to Donald M. Haskell, 
chairman of the National Institute 
on the Professional Liability of Trial 
Lawyers, “these papers discuss the 
wide variety of problems faced by 
the litigator when complaints arise 
because of the manner in which he 
prepared, tried and appealed a case 
on behalf of his client.” 


In a_ publication entitled 
Professional Responsibility and 
Liability Law Notes, the materials 
have been selected from _ the 
quarterly law journals “Law Notes 
for the General Practitioner,” 
published by the ABA’s Section of 
General Practice and “Law Practice 
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needs. 
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Sloppy Options. 


( A few ideas on how to avoid them. ) 


A contract to cover a real estate sale can 
run twenty pages or more, but too often 
an option gets only the skimpiest 
treatment. And this can be rather daring, 
because once the option is exercised, it 
becomes the contract of sale. So Chicago 
Title has published a paper that 
discusses some of the important 
considerations in option draftsmanship. 
Appropriately called Options, it’s yours 
for the asking. 

This is part of our special service for 
attorneys. It’s an attorney-oriented 
expertise in real estate available to you at 
every Chicago Title office. As a point of 
interest, we have more attorneys than 
any other organization in the country; 
outside of the government. 


Incidentally, Chicago Title has 
published papers on a large number of 
subjects of interest to lawyers in their real 
estate work; we'll be featuring these in 
our advertising in the coming months. 
©1979 CTIC 

FBJ 


Chicago Title Insurance Company 
1000 Brickell Ave. 
Miami, FL 33131 


Please send me a copy of the Chicago Title 
paper “Options.” 
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Notes,” published by the Young 
Lawyers Division. 

None of the laws or techniques 
described can be cast in stone, and 
the reader is urged to be alert for 
any changes, according to Duke 
Nordlinger Stern, managing editor, 
“Law Notes for the General 
Practitioner.”’ Nonetheless, he 
explains, “this collection offers a 
practical background for refining 
the practice of law with the goals of 
avoiding ethical problems and 
preventing malpractice claims.” 

The purpose of the workbook, A 
Planning Workbook for Law Firm 
Management, according to author 
William C. Cobb, “will be to 
motivate the partners in a law firm 
to step back from the day-to-day 
emergencies of the practice and 
look at their firm as a business, as 
they would perceive it as owners.” 

A companion publication 
entitled, “New Tricks for Old 
Dogs—Legal Economics Tidbits, 
highlights suggestions by lawyers 
attending a meeting of the Section 
of Economics of Law Practice on 
how to improve law office 
administration. Since this section 
already has a publication entitled, 
“How to Start and Build a Law 
Practice,” according to Robert P. 
Wilkins, editor, “we wanted to see 
if, in a relatively short period of 
time, older practitioners might be 
able to put together tips for both 
young and old practitioners that 
might be helpful, thus the title, 
‘New Tricks for Old Dogs.’ ” 

Copies of any of the publications 
may be ordered from Circulation 
Department, American Bar 
Association, 1155 E 60th Street, 
Chicago, IIl., 60637. Cost for 
“Fathers, Husbands and Lovers” is 
$15; cost for “Professional Liability 
of Trial Lawyers—The Malpractice 
Question,” is $10 for INCL Section 
members and $15 for nonmembers; 
costs for “New Tricks for Old 
Dogs” is $4 for Economics Section 
members and $8 for nonmembers; 
cost for “A Planning Workbook for 
Law Firm Management” is $10 for 
Economics Section members and 
$20 for nonmembers; and cost for 
“Professional Responsibility and 
Liability Law Notes” is $5. Adda $1 
handling charge to all orders. O 
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Lawyers Can Give 
Better Real Estate Service 


Declaring that “lawyers can do 
it better,’ Attorney William H. 
Morrison told attorneys attending 
the Fifteenth Annual Fund 
Assembly they 
should offer 
complete legal 
service to 
clients. 


Mr. Morrison 
pointed out 
that handling a 
residential clos- 
ing often re- 
sults in the ac- 
quisition of a new client and 
handling that person’s other legal 
work. A properly handled 
transaction gives a feeling of 
security to home buyers and 
sellers who are usually making 
the largest financial commitment 
of their lifetime. 


William H. Morrison 


Enhancement of a professional 
atmosphere is created by the 
attorney’s explanation of the 
legal meaning of documents used 
at closing, Mr. Morrison said. 
Also, an attorney will generally 
clear up title defects prior to 
closing so the client obtains a 
marketable title rather than 
a title policy with numerous 
exceptions for problems. 


“Realtors are our friends — 
they are the greatest source for a 
real estate practice you'll ever 
have,” Mr. Morrison remarked. 
When new residents move to 
Florida and consider buying a 
home, the first thing they do is 
look in the real estate section of 
a newspaper, the Altamonte 
Springs attorney observed. 
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“Then they see a Realtor.” 


Any ill feeling between 
Realtors and _ attorneys is 
self-defeating for attorneys, Mr. 
Morrison pointed out. Attorneys 
should seek to educate and 
assist Realtors. This includes 
looking out for the Realtors’ 
interest in certain public relations 
aspects of a real estate closing. 
The wise attorney will seek 
novel ways to protect the 
transaction and assure its closing. 
Attorneys should identify any 
problems that Realtors as well as 
the buyer and seller have and 
work with each individual to 
successfully resolve them. 


Mr. Morrison emphasized the 
advantage of an attorney-handled 
transaction if a defect or problem 
should surface during the closing. 
Such a situation is going to be 
more easily recognized and solved 
by an attorney, Mr. Morrison 
noted. A title company often 
cannot handle such a problem 
when it arises and must call 
in outside counsel. 


Attorneys can also prepare 
additional documents as a 
standard service in a real estate 
closing. Examples are various 
types of affidavits and bills of 
sale for personal property if the 
contract calls for refrigerators, 
air conditioners, washers and 
similar items to pass to the 
purchaser. 


Lawyers’ Title Guaranty Fund 


The Florida lawyers’ organization for guaranteeing titles to real estate 


Mr. Morrison told the attorneys 
present that a real estate practice 
is a good practice. It is financially 
rewarding in that the fee is 
usually paid at closing in 
collectable funds and a great deal 
of the work can be done by 
secretarial and paralegal support. 


A real estate practice is also 
psychologically fulfilling in that 
the buyers are acquiring the 
home they have contracted to 
purchase and the seller is 
obtaining the sale proceeds. 
Lack of adverse party 
relationships means a_ pleasing 
atmosphere. Also, it is a great 
source for new clients and 


other types of legal work they 
may need, the Altamonte Springs 
attorney concluded. 


Dedicated Road on Unrecorded 
Plat Not Implied Easement 


A road appeared in the 
developer’s advertising material 
and on the general layout maps. 
However, the closed section of 
the road in issue did not appear 
on the recorded plat. 


In Jonita, Inc. v. Lewis, 368 
So.2d 114 (Fla. Ist DCA 1979), 
it was held that an implied 
easement did not result from the 
unfiled plat showing a strip of 
land was dedicated to the public 
for a street. 
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By Ira J. Kurzban 


In United States of America for 
the benefit of and or behalf of 
Mathew Glynn and Steven C. 
Octaviano v. Capeletti Brothers, 
Inc., a Florida corporation, et al., 
Case No. 78-2031, the Fifth Circuit 
Court of Appeals will address an 
issue of first impression in this 
Circuit which will potentially affect 
the lives and livelihood of tens of 
thousands, if not hundreds of 
thousands of construction workers 
in a multistate area: Whether a 
private right of action exists under 
the Davis Bacon Act, 40 U.S.C. 
§276(a), et seq., so as to provide 
aggrieved construction workers 
with a direct and immediate right of 
suit to recover wages illegally 
withheld from them by their 
employers. 

The Davis Bacon Act was 
enacted in 1931 during the Great 
Depression, for the purpose of 
preventing the payment of 
substandard wages to construction 
workers on federal construction 
projects. 

The Supreme Court has 

unequivocally recognized this 
purpose 
Binghamton Construction Co., 347 
U.S. 171 (1954), wherein it was 
stated: 
The language of the [Davis Bacon] Act and 
its legislative history plainly show that it was 
not enacted to benefit contractors, but rather 
to protect employees from substandard 
earnings by fixing a floor under wages on 
Government projects . ... Onits face, the Act 
is a minimum wage law designed for the 
benefit of construction workers.! 

The Act has been expanded to 
cover federally assisted govern- 
ment projects as well as projects in 
which the federal government 
supplies complete funding: See, 29 
C.F.R., part 5, §§5.1 & 5.2. 

The mechanism for accom- 
plishing this goal has been the 
establishment, by the Secretary of 
Labor, of a “prevailing wage” for 
the various construction crafts in 
different areas of the United States. 


in United States v. 
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In addition, the Act’s coverage has 
also been expanded to include 
“fringe benefits” within this 
definition of the prevailing wage: 
See, 40 U.S.C. §276(b)(2), Pub. L. 
88-349 §1, 78 Stat. 238 (July 2, 1964). 

The primary mechanism for the 
enforcement of the Act, until 
recently, has been the utilization of 
administrative authority to 
withhold payment to defaulting 
contractors and_ subcontractors: 
see, 40 U.S.C. §276 a-2(a). 

The burden of enforcing the 
Davis Bacon Act is placed by 
regulation on the federal agency 
that is overseeing or supplying 
federal funding for all or part of the 
construction project: See, 29 C.F.R. 
Part 5 at §5.6. As a practical matter, 
however, any investigation as to 
Davis Bacon Act charges is 
conducted by the local Wage and 
Hour Office of the Department of 
Labor. Likewise, the prosecution of 
any action falls upon the Regional 
Solicitor’s Office of the 
Department of Labor: 29 C.F.R., 
Part 6 at 6.3 et. seq. 


Under the present enforcement 
scheme, contractors and 
subcontractors are required to file 
with the contracting government 
agency certified payroll sheets of 
the wages paid to construction 
workers at the job site. The actual 
enforcement of the Act relies 
largely upon a review of these 
payroll sheets? or, alternatively, on 
the initiation of a charge with the 
Wage and Hour Division or the 
contracting government agency by 
a construction worker or workers 
who believe they have been paid 
below the prevailing wage. Upon 
the receipt of a complaint, the 
Wage and Hour Division will 
usually investigate the complaint. 
However, the Atlanta Region of the 
Department of Labor? has at 
present a four-month backlog 
before it even opens a file on an 
individual case.4 Upon opening a 


lobor law 


file, the local Wage and Hour 
Office will usually conduct a job 
site inspection as well as an inquiry 
into the nature and type of work 
performed by the individual 
employees. This inquiry will often 
include an investigation of the 
specific tools used by the 
construction workers as well as the 
job tasks performed, so that a 
determination can be made as to the 
actual work performed. 

If, as a result of the investigation, 
a contractor is found to be in 
violation of the Davis Bacon Act, 
the federal government may 
withhold from the contractor an 
amount equaling the back wages in 
question: 29 U.S.C. §276-2(a). 
Additionally, the government may 
take other action, including 
debarment from federal projects 
for a period of three years, and, 
where warranted, criminal 
prosecution: 29 U.S.C. §276a-2(a); 
29 C.F.R., Part 5, §5.6-5.10. 

The solicitor may then institute 
enforcement proceedings to 
establish the right to withhold 
money owed to the construction 
workers: 29 C.F.R. part 6, §6.1 et 
seq. A hearing will then be held by 
an administrative law judge and if 
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“any interested party” is not 
satisfied with the decision, he or she 
may appeal the decision to the 
Wage Appeal Board: 29 C.F.R., 
Part 7, 7.1 et seq. 

However, if after an _ investi- 
gation, the appropriate federal 
agency fails to withhold a sufficient 
amount of money to reimburse all 
construction workers to whom 
there has been a failure to pay the 
appropriate prevailing wage, those 
persons may institute an action 
against the contractor and _ his 
sureties pursuant to §276a-2(b) of 
the Davis Bacon Act. That section 
allows construction workers a 
“right of action and/or of 
intervention against the contractor 
and his sureties conferred by law.” 

The scope of that action, 
however, has been interpreted as 
being limited to an action on a 
Miller Act bond pursuant to 40 
U.S.C. §270(b).5 The result of this 
interpretation of 276a-2(b) has been 
to substantially narrow the scope of 
private litigation under Davis 
Bacon. For example, if an action by 
an aggrieved construction worker 
can only be brought pursuant to a 
Miller Act bond, then query 
whether that action is meaningful 
if: (a) no bond was supplied at the 
job site; or (b) the one-year statute 
of limitations on a Miller Act bond 
runs before an administrative 
determination is made as to the 
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amounts of funds to be withheld; or 
(c) the contractor’s illegal actions 
affect a “class” of workers; and/or 
(d) the construction project, in 
question, is only federally 
subsidized as distinguished from a 
wholly federally funded project. 

In all of these cases, an aggrieved 
group of construction workers may 
be left without any remedy if the 
administrative process fails to result 
in the withholding of money for 
them. It is doubtful, for example, 
that the Miller Act permits the filing 
of a class action lawsuit because 
that statute requires that “any 
person” who furnished labor or 
materials to a subcontractor at a job 
site provide a specific form of 
notification to the general 
contractor within 90 days of the 
completion of his or her work 
before filing suit.® It is obvious that 
a class of workers is not likely to 
engage in this action. Likewise, the 
Miller Act, unlike the Davis Bacon 
Act, may only be applicable to 
wholly federally funded projects as 
distinguished from federally 
subsidized projects. The Act’s 
specific language makes it 
applicable to “any public building 
or public work of the United 
States.”” In addition, an aggrieved 
worker may find that the Miller 
Act’s one-year statute of limitations 
under 40 U.S.C. §270(b) may run 
prior to any determination by an 
administrative agency as to the 
appropriate amounts to be 
withheld from a defaulting 
contractor. Thus, a worker may be 
deprived of his ability to sue 
because he is unable to determine, 
prior to the tolling of the one-year 
statute of limitations, that the 
federal government has not 
withheld sufficient funds to cover 
his loss. 

Aside from the extreme 
limitations that an interpretation of 
the Davis Bacon Act as being 
limited only to suits under the Miller 
Act suggests, there are indications 
that the Act, when read in pari 
materia with the Portal-to-Portal 
Act® was meant to encompass a 
broader private right of action. For 
example, the Portal-to-Portal Act 
specifically provides for a two-year 
statute of limitations under the 
Davis Bacon Act,® as well as the 
right to maintain a class action suit 
under Davis Bacon.!® These 
provisions, which clearly 
broader than those provided under 


the Miller Act, suggest that 
Congress contemplated a broader 
private right of action under the 
Davis Bacon Act. 

Indeed, it was for many of the 
reasons stated above that the 
Seventh Circuit Court of Appeals, 
in a precedent-setting case, 
determined that a private right of 
action existed under §276a of Davis 
Bacon: McDaniel v. University of 
Chicago, et al., 512 F.2d 583 (7th 
Cir. 1975), vacated and remanded 
423 U.S. 810. The court specifically 
rejected a private right of action 
under §276a-2(b) of the Davis 
Bacon Act deeming that that section 
is “no more than a reference to the 
right of action in the Miller Act 
Bond, set forth in §270(b)." 
However, the court did conclude 
that a private right existed under 
§276a, “which may be enforced in 
state court actions or federal court 
actions.”!2 

McDaniel, however, was vacated 
in the Supreme Court and 
remanded “for further consider- 
ation in light of Securities Investor 
Protections Corp. v. Barbour, 421 
U.S. 412 (1975) and Cort v. Ash, 422 
U.S.!3 66 (1975),” two cases which 
addressed the issue of whether or 
not a private right of action is 
implicit in a federal statute. 

The Seventh Circuit, in a detailed 
analysis of the four criteria 
enunciated in Cort v. Ash" for 
determining the existence of a 
private right of action, found that 
“implying a private right of action 
in the Davis Bacon Act is necessary 
to effectuate the intention of 
Congress in passing the statute:” 
McDaniel v. University of Chicago, 
et al., 548 F.2d 689, 695 (7th Cir. 
1977) (hereinafter referred to as 
“McDaniel II’). A subsequent 
petition for certiorari was denied: 
98 S.Ct. 765 (1978). Thus, the only 
circuit court that has squarely 
addressed the issue of a private 
right under Davis Bacon has 
determined that a private right 
under §276a is necessary to 
effectuate the Act’s purpose. 

However, even if McDaniel II 
provides sufficient precedent to 
establish a basis for implying a 
private right of action under §276a 
of Davis Bacon, the court’s role in 
implying such a right raises a 
fundamental jurisprudential 
problem. This problem put simply 
is: Whether it is the role of the 
judiciary, in the absence of specific 


THE FLORIDA BAR JOURNAL 


: 

he 

: 

= 

462 


statutory language, to imply at any 
time, a right of action in a federal 
statute? 

It may be asserted that any 
attempt to imply a right places a 
judge in the position of acting as a 
legislator, that is legislating 
“jnterstitially.” The situation posed 
by implying a right in an existing 
statute is even more formidable 
than the now traditional debates 
over whether a judge should 
“legislate” on “hard cases,”!> and if 
so, by what standard or standards.'® 
Unlike the traditional situation, 
implying a private right raises the 
more formidable problem of 
“legislating” in a situation where the 
legislature has already spoken, even 
if only in an incomplete fashion. 

In a sense, the Supreme Court in 
Cort, has attempted to circumvent 
this fundamental theoretical 
problem by providing the judiciary 
with definitive criteria to determine 
the always-existent-but-never- 
before recognized private right. 
The Court, in effect, is attempting 
to disguise necessary policy 
intervention by placing it in the 
form of imminent legal criteria. It is 


obvious, however, that the four 
Cort criteria merely provide 
language to guide judicial policy 
making. Words or concepts such as 
“especial,” “any indication,” 
“consistent” or “traditionally 
relegated,” are guides to informed 
judgment, not criteria for deciding 
cases. This appears to be borne out 
by the Court’s decision in pre- and 
post-Cort “private right” cases such 
as J. I. Case v. Borak, 377 U.S. 426 
(1964); Allen v. State Board of 
Education, 393 U.S. 544 (1969); 
National Railroad Passenger Corp. 
v. National Association of Railroad 
Passengers (Amtrak), 414 U.S. 453; 
Securities Investor Protection 
Corp. v. Barbour, 421 U.S. 412 
(1975); and Piper v. Chris Craft 
Industries, 430 U.S. 1 (1977), where 
Court action appears to turn as 
much on policy questions 
concerning the purpose and need 
for a private right, as they do on 
legally imminent criteria or 
legislative history.!7 In fact, in J.I. 
Case Co. v. Borak, the Court is quite 
explicit in its policy role when it 
states “it is the duty of the courts to 
be alert to provide such remedies as 
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are necessary to make effective the 
Congressional purpose:” Borak, 377 
USS. at 433. 

However, to lay bare the Court’s 
active policy role in “private right” 
cases is not to condemn it. The 
judiciary, even if guided by policy 
considerations, must do so within 
appropriate institutional and 
judicial restraints. The courts have 
not attempted to fashion “private 
rights” out of whole cloth, but, 
instead have sought to weigh 
institutional need and congressional 
purpose before recognizing the 
existence of a private right. In 
addition, the Court can only 
cautiously invoke the need for a 
private right as it must be 
concerned both with its own 
institutional standing vis-a-vis 
Congress as well as the prospective 
application of its decisions.!8 

It is for these reasons that the 
Court has only sparingly upheld 
private rights in federal statutes. 
The two most notable cases in this 
area are J. I. Case Company v. 
Borak* and Allen v. State Board of 
Elections, et al.2° In both of these 
cases, the Court found the need to 
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supplement administrative or 
governmental action in order to 
maintain the congressional purpose 
behind the Act. In both cases, the 
court observed how the 
inefficiency of present government 
procedures could undermine 
congressional purpose in the 


absence of private remedies.?! As 
the Court stated in Borak:2* 


Private enforcement of the proxy rules 
provides a necessary supplement to 
commission action. As in antitrust treble 
damage litigation, the possibility of civil 
damages or injunctive relief serves as a most 
effective weapon in the enforcement of 
proxy requirements. 

The same situation can be said to 
exist in regard to the Davis Bacon 
Act. The present statutory scheme 
under Davis Bacon is designed to 
achieve the congressional goal of 
full and fair payment to laborers 
and mechanics by requiring that the 
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government investigate and 
withhold funds prior to the 
initiation of private litigation. 

However, the present situation of 
the Department of Labor, Wage 
and Hour Division, has seriously 
undermined the congressional 
purpose. 

At present, the Wage and Hour 
Division has approximately 1,100 
employees to investigate, 
nationwide, all wage and hour 
acts.?3 

These employees are charged 
with the responsibility of 
administering, investigating and 
ensuring compliance with not only 
the Davis Bacon Act but the Fair 
Labor Standards Act as well as 
other related acts. During the nine- 
month period, ending in June 1978, 
these employees were responsible 
for investigating over 42,000 
complaints. 


As a result, the Division has 
consistently been backlogged in the 
number of cases it handles each 
year. By the end of FY 1977, for 
example, the Atlanta Regional 
Office had a backlog of 1978 Davis 
Bacon Act cases and by 1978 the 
backlog had increased to where at 
least 50 complaints remained 
unopened after four months. 
Further, the 250 employees of the 
Atlanta Regional Wage and Hour 
Office were charged during 1978 
with investigating over 16,000 
complaints in all categories. This, of 
course, only includes those jobsites 
and work places where people have 
come forward to complain. The 
Department has no estimate on how 
many unreported violations 
occurred each year in relation to 
reported ones. 


As a result of this enormous 
caseload in investigating numerous 
acts, the Department has suffered 
significant backlogs. These yearly 
backlogs, in light of the one-year 
proscription under the Miller Act, 
may make it impossible for 
aggrieved persons to file lawsuits to 
recover their full wages. If §276a- 
(b) of the Davis Bacon Act is 
interpreted, as it has been, to 
provide only a Miller Act remedy 
subsequent to the Secretary of 
Labor’s_ investigation, then the 
congressional intent of ensuring a 
private right has been undermined 
by the Wage and Hour Division’s 
inability to process cases within the 
one-year period. As noted above, 
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the present statistics indicate that 
there are at least 50 complaints 
which have remained untouched 
and unopened even after a period 
of four months! 

Further, the enormous volume of 
cases and complaints lodged each 
year pursuant to all Wage and Hour 
Acts makes it impossible to 
thoroughly investigate all claims. 
Where a small number of 
compliance officers are required to 
investigate an enormous number of 
violations under a variety of Wage 
and Hour Acts, the problem of 
inattention and governmental 
inability to respond quickly is likely 
to appear. The problem is further 
heightened by the backlog of cases 
which results in an inability, in the 
case of Davis Bacon, to investigate 
and determine wage deficiencies 
within the Miller Act’s one-year 
statute of limitations. 

An implied right of action, 
therefore, would go far to remedy 
the inadequacy of the express 
statutory means of enforcement. A 
private right of action would ensure 
that a laborer or mechanic could 
recover the full wage for which he is 
entitled regardless of the amount of 


funds withheld. Further, a private 
right of action would permit the 
filing of a class action suit as 
contemplated by the Portal-to- 
Portal Act amendment to Davis 
Bacon. The class action procedure 
is precluded under §276a-2(b) as 
presently read to the extent that the 
Miller Act does not permit or 
recognize class actions. Because of 
this limitation, many serious 
violations of the Bacon Act, 
particularly on large construction 
jobs, may escape prosecution.”4 
Clearly, this anomalous result does 
not comport with the congressional 
goals of the Davis Bacon Act. 


Conclusion 


Thus, to the degree that a finding 
of a private right of action rests 
largely upon the concern for the 
efficient administration of 
congressional purpose, there 
appears to exist a clear need for 
implying a private right of action 
under the Davis Bacon Act. 
Further, the courts need not be 
institutionally reticent to imply this 
right, as the Cort analysis likewise 
appears to be satisfied. oO 


1347 U.S. at 176-177. Both initial and 
subsequent legislative histories of the Act 
and its amendments reinforce this analysis 
by the Court. During the debates on the 
initial legislation, Congressman Kipp of 
Iowa stated: 


“The purpose of this bill is to require the 
contractors, including subcontractors, to 
pay not less than ‘the prevailing rate of 
wages for work of a similar nature in the city, 
town, village, or other civil division of the 
state in which the public buildings are 
located or in the District of Columbia, if the 
public buildings are located there.’ With that 
purpose every good citizen must agree. No 
one asks the contractors to pay more than the 
prevailing rate in the community where the 
work is done. This bill simply requires the 
contractors not to pay less than is paid in 
private industry. It is simply insisted that the 
government shall not use its power to 
demoralize the wage rates in places where 
public buildings are constructed. Nothing 
could be fairer. Nothing could be more just 
and equitable. This is a policy to which no 
one can take exceptions.” 
74 Cone. Rec. 6515 (1931). 

The legislative history of the 1964 
amendments also reaffirmed this purpose of 
the Act wherein it was stated: 


“Almost from the inception of Federal 
Construction activity Congress recognized 
the necessity for providing basic wage 
protection to local laborers and mechanics 
employed on the construction. It was 
precisely for the purpose of providing this 
protection that Congress passed the Davis 
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Bacon Act more than 30 years ago. Virtually, 
all segments of our society banded together 
to demand its adoption.” 


Senate Report 963, 88th Congress, 2d Session 
(1964), U.S. code, Cong. and Admin. News 
(1964), at 2340. 

2 As the Davis Bacon Act is also designed 
to protect construction workers from being 
misclassified, reliance upon the certified 
payroll sheets may be misleading. For 
example, the contractor may submit payroll 
sheets which indicate that his company is 
paying the proper prevailing wage for a 


laborer when, in fact, the person designated 
as a laborer is performing carpentry or iron 
work which would require the payment of a 
higher prevailing wage. As the payroll sheets 
will only indicate the relationship between 
the prevailing wage for the job classification 
that the contractor designates on the payroll 
sheets, then a review of these payroll reports 
would not indicate any improper 
classifications for construction workers. The 
Department of Labor or another 
appropriate federal government agency, 
therefore, must initiate on-the-job 
inspections or, alternatively, await the 
initiation of a complaint by an aggrieved 
worker. 

3 Atlanta is one of 10 regions established 
by the Department of Labor and complaints 
or claims arising from Florida are considered 
within the Atlanta Region. 

4 Pursuant to a Freedom of Information 
Act request, the author was supplied with the 
referenced information. 
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5 See McDaniel v. University of Chicago, 
548 F.2d 689 at 693-94 (7th Cir. 1977), Gillioz 
v. Webb, 99 F.2d 585 (5th Cir. 1938). 

6 The Miller Act, 40 U.S.C., §270 b, see, 
Coffee v. United States for the Use and 
Benefit of Gordon, 157 F.2d 968 (5th Cir. 
1946). 

7See, 40 U.S.C. §270a(a). It should 
be noted, however, that if the Miller Act is 
not applicable for this reason a cause of 
action may be stated under Fta. Strat. 
§255.05 — The “Little Miller Act.” 

8 The Portal-to-Portal Act, 29 U.S.C. 
§§251-262, passed in 1947, sought to set 
procedural limits on the relief which could 
be obtained under the Davis Bacon Act, as 
well as other wage and hour acts. 

§ See, 29 U.S.C. §255(a). 

10 See, 29 U.S.C. §256. 

1! McDaniel v. University of Chicago, 512 
F.2d at 585 (7th Cir. 1975). 

12 Td. at 586. 

13 McDaniel v. University of Chicago, 423 
U.S. 809 (1975). 

14 The four criteria enunciated in Cort are: 
“First, is the plaintiff ‘one of the class for 
whose especial benefit the statute was 
enacted?” ... 

“Second, is there any indication of 
legislative intent, explicit or implicit, either 
to create such a remedy or to deny one?”... 

“Third, is it consistent with the underlying 
purpose of the legislative scheme to imply 
such a remedy for the plaintiff? . . . And, 
finally, is the cause of action one traditionally 
relegated to state law as an area basically the 
concern of the states, so that it would be 
inappropriate to infer a cause of action 
based solely on federal law?” . . . Cort, 422 
U.S. 78 (1975). 

15 See generally Hart, THE CoNcEPT OF 
Law, 121-132 (1961) and Dworkin, The 
Model of Rules, 35 U. Cur. L. Rev. 14 (1967). 

16 R. Dworkin, Hard Cases, 88 Harv. L. 
Rev., 1057 (1975). 

17 In Wilson v. First Houston Inv. Corp., 
566 F.2d 1235 (5th Cir. 1978), the Fifth 
Circuit appears to have adopted this more 
policy-oriented point of view by finding a 
private right of action where one was needed 
“to achieve the goals of Congress,” despite 
the fact that the four-pronged test in Cort 
had not been met. 

'8 See, Deutsch, Neutrality, Legitimacy 
and the Supreme Court, 20 Stan. L. Rev. 169 
(1968) and Precedent and Adjudication 83 
YALE L. J. 1553 (1974). 

19 377 U.S. 426 (1964). 

20 393 U.S. 544 (1969). 

21 Borak, 377 U.S. at 432; Allen, 393 U.S. at 
556. 

22 Borak, 377 U.S. at 432. 

3 The following information discussed 
infra was supplied to the author by the Wage 
and Hour Division, U.S. Department of 
Labor pursuant to a Freedom of Information 
Act request. 

24JTt should be noted that there are 
significant procedural and_ evidentiary 
difficulties in establishing a unified class in a 
private-right Davis Bacon suit. For example, 
defendants may raise the argument that each 
worker must show, individually, the nature 
of the work which he or she performed, 
thereby seriously undermining the 
commonality criteria. In addition, a private- 
right class action suit may be subject to an 
opt-in as opposed to the traditional opt-out 
procedure in a 23(b) F.R.C.P. suit: see, 29 
U.S.C., §256. 


THE FLORIDA BAR JOURNAL 


4 
4 
 &or 
466 


Prosecutorial Ethics: How Much to 
Charge and Who Pays the Price? 


By D. Bruce Levy 


The responsibility of a public prosecutor 
differs from that of the usual advocate; 
his duty is to seek justice, not merely to 
convict.! 

This special duty exists because 
the prosecutor represents the 
sovereign and, therefore, should 
use restraint in the discretionary 
exercise of governmental powers, 
such as in the selection of cases to 
prosecute.2 It is because the 
prosecutor is an agent of the state 
that his actions cannot violate a 
citizen’s right to due process.* 

What guidelines are there for the 
prosecutor in deciding whether to 
seek an indictment or information? 
DR_ 7-103(a) states: “A public 
prosecutor shall not institute, or 
cause to be instituted, criminal 
charges, when he knows, or it is 
obvious that the charges are not 
supported by probable cause.”4 

If DR_ 7-103(a) provides an 
objective standard, then any 
prosecutor could be subject to 
violation of the rule if a lack of 
probable cause was obvious and he 
or she did not know it or recognize 
it. The test of probable cause 
embodied in DR 7-103 has come 
under recent criticism on the 
grounds that probable cause may 
be based either upon hearsay or 
upon something less than a 
substantial likelihood of  guilt.5 
Whether in agreement with DR 7- 
103(a) or not, the rule should not be 
considered the end of the 
prosecutor’s search. 

The most authoritative treatment 
of not only the prosecutorial role, 
but also of prosecutorial discretion 
as to whether to charge, is the ABA 
Standards Relating to the 
Prosecution Function and_ the 
Defense Function. Standard 3.9 
states: 

Discretion in the charging decision. 

(a) In addressing himself to the decision 
whether to charge, the prosecutor should 
first determine whether there is evidence 
which would support a conviction. 


(b) The prosecutor is not obliged to 
present all charges which the evidence might 
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support. The prosecutor may in some 
circumstances and for good cause consistent 
with the public interest decline to prosecute, 
notwithstanding that evidence exists which 
would support a conviction. Illustrative of 
the factors which the prosecutor may 
properly consider in exercising his discretion 
are: 

(i) the prosecutor’s reasonable doubt 
that the accused is in fact guilty; 

(ii) the extent of the harm caused by 
the offense; 

(iii) the disproportion of the 
authorized punishment in relation to the 
particular offense or the offender; 

(iv) possible improper motives of a 
complainant; 

(v) prolonged nonenforcement of a 
statute, with community acquiesence; 

(vi) reluctance of the victim to testify; 

(vii) cooperation of the accused in the 
apprehension or conviction of others; 

(viii) availability and likelihood of 
prosecution by another jurisdiction. 

(c) In making the decision to prosecute, 
the prosecutor should give no weight to the 
personal or political advantages or 
disadvantages which might be involved or to 
a desire to enhance his record of convictions. 

(d) In cases which involve a serious 
threat to the community, the prosecutor 
should not be deterred from prosecution by 
the fact that in his jurisdiction juries have 
tended to acquit persons accused of the 
particular kind of criminal act in question. 

(e) The prosecutor should not bring or 
seek charges greater in number or degree 
than he can reasonably support with 
evidence at trial. 


It seems that the prime purpose 
of Standard 3.9 is to provide 
guidance to prosecutors in deciding 
whether, and to what extent, to 
prosecute a supportable charge. 
Yet, the factors to be considered 
before prosecuting lean to 
mitigating elements, which may 
move a prosecutor to block the full 
force of a penal law.® Does this 
mean a prosecutor should hesitate 
as to when to prosecute and when 
not? To the contrary, prosecution 
should be instituted if the 
prosecutor finds a crime has been 
committed, he can identify the 
perpetrator, and he has evidence 
which will support a verdict of 
guilty.” 

Under the ABA Standards a 
prosecutor is not obliged to present 


criminal law 


all charges which the evidence 
might support. The first factor in 
exercising his discretion is whether 
he has reasonable doubt that the 
accused is in fact guilty. In the 
commentary to that particular 
standard, it is suggested that the 
prosecutor is urged not to institute 
charges unless a prima facie case 
can be established. This means that 
substantially more than probable 
cause must exist to support a 
charge. The objective standard 
apparent in DR 7-103 apparently is 
not found in ABA Standard 3.9. 
ABA Standard 3.9 has not gone 
without criticism. Is the prosecutor 
given too much discretion under the 
standard? Does he become the 
judge and the jury? Are the factors 
to be considered weighted too 
much in favor of the defendant? 
Would a carefully weighed 
prosecution under the standard 
eliminate prosecutorial assent to a 
plea to a reduced charge? Is there a 
lack of prohibition against 
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controversial selective prose- 
cution? 


Selective Prosecution 


This last issue, selective 
prosecution, i.e., when a prosecutor 
actively pursues a selected target, 
was condemned by Dean Monroe 
H. Freedman in his book Lawyers’ 
Ethics in an Adversary System. As 
an example, Dean Freedman cited 
Robert Kennedy’s vendetta against 
Jimmy Hoffa. During Kennedy’s 10 
years as Attorney General there 
were more prosecutions brought by 
the Justice Department against 
Hoffa than were brought in civil 
rights cases in the entire State of 
Mississippi. In addition, there were 
more prosecutions against officers 
of the Teamsters Union than civil 
rights cases filed in the entire 
country during the same period. 
Freedman concludes that the end 
product of Kennedy’s obsession 
with Hoffa was a two-month trial 
on a misdemeanor charge.® 

Standard 3.9(c) dictates that in 
making a decision to prosecute, no 
weight should be given to personal 
or political advantages or 
disadvantages. Undoubtedly, 
many selective prosecutions are 
politically motivated; yet, selective 
prosecutions play an important part 
in the prosecutors role. Even 
though Dean Freedman picked an 
extreme example of the abuses 
inherent in selective prosecution, 
the thought that selective 
prosecution would, or could, be 
abolished seems unlikely. 

What of the converse of selective 
prosecution — personal investigation 
to determine whether there should 
be prosecution? The standard does 
not say that the prosecutor must 
personally investigate every time a 
case is presented by the police. But 


Standard 3.9(a) dictates that the 
prosecutor must first determine 
whether there is evidence which 
would support a conviction. The 
extent of any independent 
investigation, out of necessity, 
would have to be ona case-by-case 
basis with an eye to the factors 
contained in Standard 3.9. 

The ability to overcharge, either 
in degree or by number of offenses 
charged, is tempting to the 
prosecutor concerned with his 
conviction rate. Standard 3.9(e) 
instructs the prosecutor not to 
“bring or seek” charges greater in 
number or degree than he can 
“reasonably support with evidence 
at trial.” Standard 3.9(c) instructs 
the prosecutor to give no weight to 
the personal or political advantages 
or disadvantages which might be 
involved or to his desire to enhance 
his record of convictions. Both are 
lofty ideals. 

Does the system function under 
ABA Standard for Prosecution 3.9? 
Probably not. This is not to say that 
there is a conscious decision to 
ignore these standards, but more 
likely a general ignorance among 
trial assistants of their existence. 
Fortunately, the first and most basic 
guideline in a decision to charge is 
still the assistant’s view of the 
accused’s guilt. Irrespective of 
whether the assistant’s perception 
of guilt is made under DR 7-103 or 
ABA Standard 3.9, the important 
thing is that it is made, and made 
first. At this early stage it is 
probably more a moral conviction 
than anything else. 

Assuming that the assistant 
believed the defendant to be guilty, 
the next factor usually considered is 
the likelihood of conviction. This 
includes the type of crime, jury 
appeal, strength of witnesses, 
strength of the case legally and 
chances of conviction. Other 
factors include whether the 
assistant would try the case himself, 
whether the case is politically 
sensitive, whether the press would 
be interested, and whether the 


nonfiling of the case would offend 
police or other investigative 
agencies. 


It should not be forgotten that in 
most offices the assistants share a 
common perception of their role 
both in the office and in the system 
itself. Each assistant has been 
taught the standards of prosecution 
by other more experienced 
assistants, and they often discuss 
their decisions and seek advice 
from one another. Finally, 
prosecutorial decisions are 
constantly being checked by the 
trial process.® Perhaps the strongest 
influence for uniformity in when 
and how to file is that another 
assistant may have to try the case. 


Will Standard 3.9 Work? 


Can this syndrome of uniformity 
be broken? Should it? At the time of 
writing this article the United States 
attorney for the Southern District of 
Florida has been publicly accused 
of: failing to return the same 
number of indictments for the 
current year as in the past year; 
personally reviewing each case 
before taking it before the grand 
jury; “raising objections like a 
defense attorney” when an assistant 
presented a case along with an 
agent; being more “defense or 
judgment’’ oriented than 
prosecution oriented; propounding 
the theory of prosecutors being a 
check on law enforcement; having a 
higher acquittal rate than the 
previous year; and basing cases on 
reasonable doubt rather than 
probable cause before allowing 
them to be brought before the 
grand jury. Is this proof of what 
happens when an attempt is made 
to follow ABA Standard 3.9 or 
something akin to it? And, if so, is it 
proof that strict adherence to ABA 
Standard 3.9 will not work in 
reality? The answers are not 
obvious and are the subject of 
dispute. 


What is obvious and beyond 
dispute is that the prosecutor has 
tremendous discretion in whether 
or not to charge. This is amply 


demonstrated by both the decision 

AMORTIZATION DAYTONA DATA in United States v. Cox, 342 F.2d 
SCHEDULES P.O. Box 2119 167 (5th Cir. 1965) and Moses v. 
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States attorney and the Attorney 
General to authorize prosecution to 
two black civil rights workers for 
perjury. In Moses several 
Mississippi civil rights workers 
brought suit in the District of 
Columbia to force the Attorney 
General to prosecute white citizens 
of Mississippi for depriving blacks 
of their civil rights. In both cases the 
courts ultimately turned down the 
challenge to the prosecutorial 
discretion, remarking of the wide 
range of discretion which must be 
given in this area. 


With Power Comes 


Responsibility 
But along with this tremendous 
power comes tremendous 


responsibility. To be charged witha 
crime in itself is a punishing 
experience. A defendant’s 
reputation is immediately 
damaged, usually beyond repair, 
despite an ultimate failure to 
convict. The anguish and anxiety 
become a daily companion for the 
defendant, his family and friends. 
The criminal process has been 
known to destroy marriages and 
families, and the financial burden is 
frequently enormous. Jobs are lost; 
families and friends are forfeited. 
These are all factors which come 
into play prior to trial and cannot be 
removed irrespective of innocence 
or guilt. Vested with this awesome 
power there must be a new 
framework so the ethical 
considerations so vital to the 


prosecutorial role can mesh with 
the political realities of the 
situation. Oo 


1 CopE OF PROFESSIONAL RESPONSIBILITY, 
EC 7.13 Canon 7. 

27d. 

3 Skipper v. Schumacher, 124 Fla. 384, 169 
So. 58 (1936). 

4 This rule has been embraced by the 
Florida and American Bar Associations. 

5 FREEDMAN, M. H., Lawyers’ ETHICS IN AN 
ADVERSARY SYSTEM (1975). 

6 Uviller, The Virtuous Prosecutor in 
Quest of an Ethical Standard; Guidance 
from the ABA, 71 Micu. L. Rev. 1145 (1973). 

7 Commentary to ABA Standard 3.9. 

8 FREEDMAN, supra note 5, at 79-97. 

9 Kaplan, The Prosecutorial Discretion, A 
Comment, 60 N.W. Rev. 174 (1965). 
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By Francis B. Brogan, Jr. 


Section 2057 of the Internal 
Revenue Code, added by the Tax 
Reform Act of 1976 and modified 
by the Revenue Act of 1978, 
provides a deduction from a 
decedent’s gross estate for certain 
interests in property passing to 
certain orphans. The deduction is 
limited to an amount equal to $5,000 
multiplied by the excess of 21 over 
the age in years of the child at the 
date of the decedent’s death. 
Although the Tax Reform Act of 
1976 speaks in terms of an orphans’ 
exclusion, §2057 actually creates a 
deduction. Furthermore, an 
individual can be a true orphan, that 
is having no natural parents, and 
still not qualify for a deduction. 
Despite the misnomer in its title, 
this provision potentially affects the 
estate plan and_ testamentary 
documents of every individual with 
children under the age of 21. The 
purpose of this article is to discuss 
the requirements of the tax law to 
obtain this benefit and to suggest 
some planning considerations 
concerning it. 


Requirements to Obtain 
Deduction 


The legislative history of this 
provision indicates that its passage 
was based on the view that during a 
child’s minority there is a 
responsibility on the part of a 
parent to support the child, and if 
the parent leaves no surviving 
spouse there should be a provision 
to allow property to pass estate tax 
free to be used for the child’s 
support.! To accomplish this goal, 
Congress has enacted a series of 
detailed rules in §2057 limiting and 
defining which estates are entitled 
to the deduction. 

To qualify for the deduction, 
several requirements must be met. 
First, the decedent cannot have 
been survived by a spouse. It is 
irrelevant whether this spouse is the 
parent of the decedent’s surviving 
minor child. The IRS has held in 
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Letter Ruling 7903018 (June 13, 
1978) that the orphans’ deduction is 
allowable for each of the estates of 
two parents who died simul- 
taneously. Second, the decedent 
must be survived by one or more 
children under the age of 21. This 
definition of a minor child 
supplants any state law 
determination on this point.” 

The next requirement is that the 
minor child have no known parents 
living after the decedent’s death. In 
the case of divorced parents where 
the decedent is survived by the 
other known parent, a deduction 
will not be allowed.? Section 
2057(e)(2), however, indicates that 
a relationship by legal adoption 
may qualify for purposes of the 
deduction. Thus, a deduction 
would be allowed to the estate of a 
deceased adoptive parent who is 
not survived by a spouse even 
though one or both of the natural 
parents are known and surviving, 
unless the adoption was motivated 
to obtain the benefits of §2057.4 An 
additional requirement is that the 
interest in property which passes to 
the minor child must be includible 
in the gross estate of the decedent. 

The final requirement to obtain 
the benefit of the deduction is that 
the property must pass from the 
decedent to the minor in a 
qualifying manner. Under §2057(c) 
a qualifying manner is a manner 
which would enable the estate to 
obtain a marital deduction under 
§2056(b) if the property had passed 


to a surviving spouse. As will be 


discussed below, many types of 
transfers will be eligible. With one 
notable exception, however, the 
interest cannot be a_ terminable 
interest such as a life estate. The 
exception as set forth in §2057(c) 
provides that an interest in property 
shall not be treated as terminable 
solely because the property will 
pass to another person if the child 
dies before the youngest child of 
the decedent attains age 23. This 
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exception raises considerable 
uncertainty which will need to be 
settled under the regulations. The 
Revenue Act of 1978 adds a 
provision called a qualified minors’ 
trust which provides another 
method of dealing with the 
terminable interest rule.5 The 
standards for this type of trust will 
be discussed later in this article. 

A possible requirement to obtain 
the benefits of the deduction is that 
the bequest must vest at or before 
the child’s attaining the age of 21. 
While this point is not specified in 
the law or legislative history, 
arguably it is present under the 
intention of the law and the fact that 
only children under age 21 qualify 
for the deduction. Until this point is 
settled by regulation, it is advisable 
to provide for vesting of the 
orphans’ bequest before the child 
reaches age 21 unless a qualified 
minors’ trust is used. 


Methods of Obtaining Deduction 


The easiest way to qualify for the 
deduction is to transfer the 
property outright to the minor. 
However, such a bequest causes 
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many problems since the minor is 
unable to negotiate or convey the 
property in most instances. Under 
F.S. §743.01 a minor’s disability is 
removed only in certain limited 
circumstances. The property also 
could pass to the guardian of the 
child’s property. This type of 
bequest would result in the normal 
administrative burdens of a 
guardianship, including the 
necessity of a court accounting. 
Also under F.S. §744.521 the 
guardianship would terminate 
when the minor reaches age 18. 

Perhaps a more preferable way 
to pass the property to the minor 
would be through a gift to the 
custodian of the minor under the 
Uniform Gifts to Minors Act. This 
type of bequest generally is simpler 
and less expensive than a trust or a 
guardianship. The Florida version 
of this act allows testamentary gifts 
to be made to custodians of 
minors.” Also, almost every type of 
property except tangible personal 
property can be made the subject of 
this type of gift.’ Like a gift to a 
guardian, the custodianship 
terminates when the minor reaches 
age 18.9 

Because the orphans’ deduction 
requirements are based on marital 
deduction concepts, types of 
bequests usually associated with the 
marital deduction can be used to 
satisfy the orphan’s deduction. The 
first of these is an estate trust for the 
exclusive benefit of the child. 
Under such a trust, the child must 


be the sole beneficiary and all 
amounts remaining in the trust on 
the child’s death must vest 
immediately in and be transferred 
to his estate. This requirement 
would necessitate probate 
proceedings upon the death of the 
child. Because of these deficiencies, 
the qualified minors’ trust probably 
will be used rather than an estate 
trust. 

Another common marital 
deduction provision is a power of 
appointment trust. Under this type 
of trust, the minor would be entitled 
annually to all income of the trust 
and he alone must have a general 
power to appoint the property 
during his lifetime or by his will. 
This later requirement causes some 
difficulty since under F.S. §732.501 
the child must be 18 in order to 
make a valid will. While the Internal 
Revenue Service has held in 
Revenue Ruling 75-351, 1975-2 C.B. 
368, that a power of appointment 
given to a minor will be recognized 
for federal estate tax purposes even 
if not exercisable under state law, it 
is unclear whether this rationale will 
be applied to the orphans’ 
deduction. Until this point is 
clarified, caution should be 
exercised in the use of a power of 
appointment trust. An alternative 
provision would be to vest the 
property in the minor upon his 
death before attaining 18 years and 
to use a_ general power of 
appointment in the event of death 
after attaining that age. 

If there is a trust already in 
existence for the minor, 
consideration should be given to 
having the orphans’ deduction 
bequest pour over to that trust. If 
the trust for the minor qualifies for 
the annual gift tax exclusion under 
§2503(c), then a bequest to that trust 
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probably will satisfy the 
requirements for the orphans’ 
deduction. Care must be exercised 
to ensure that the language of the 
trust instrument conforms with the 
requirements for the deduction. If 
such a trust is in existence and it is 
qualified to receive the orphans’ 
deduction bequest, it probably is 
preferable to pass the property into 
the trust in order to avoid having 
funds for the benefit of the minor in 
two entities. Also, payment of the 
trust corpus can be deferred to age 
21 under such a trust, thus avoiding 
the payments at age 18 required 
under Florida Guardianship Law 
and the Florida Uniform Gifts to 
Minors Act. 

The Revenue Act of 1978 added a 
new §2057(d) which creates a 
vehicle known as the qualified 
minors’ trust. This type of trust can 
be quite useful, particularly when 
the testator has more than one 
orphan. Also, this type of trust will 
satisfy the terminable interest rule 
even though the standards for 
obtaining a marital deduction are 
not met. In order to have a qualified 
minors’ trust all of the initial corpus 
of the trust must pass from the 
decedent to the trust. All of the 
beneficiaries who initially have a 
present interest in the trust must be 
the decedent’s children who have 
not attained age 21 at the date of 
decedent’s death. These individuals 
are defined as minor children under 
§2057(e)(1). Their status as minor 
children does not terminate when 
they reach age 21. Other children of 
the decedent can have a future 
interest in the trust.!° Distributions 
of corpus or income to such 
children must be made either pro 
rata to all beneficiaries of the trust 
or must be made under an 
ascertainable standard relating to 
the health, education, support or 
maintenance of the beneficiaries. 
The trustee can have the power to 
accumulate income. This provision 
is particularly important in light of 
I.R.C. §665(b) which provides that 
income accumulated in a trust fora 
beneficiary under the age of 21 is 
not subject to the throwback rule. 

A qualified minors’ trust need not 
terminate or vest until the youngest 
child of the decedent attains age 23. 
In this regard the language of the 
trust must be drafted with the 
possibility in mind of the death of 
that child prior to age 23. Upon 
termination of the trust, all of the 
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then corpus and any accumulated 
income must be distributed to the 
trust beneficiaries living as of the 
terminating event on a pro rata 
basis. Only the beneficiaries of the 
trust can receive distributions prior 
to and at termination." At the death 
of such a child prior to termination, 
however, that child’s pro rata 
portion of the trust may: (1) be 
distributed to any person; (2) vest in 
a separate share in the trust for any 
person; or (3) remain in trust for the 
benefit of the other surviving 
minors. In drafting this provision of 
a qualified minors’ trust, the 
planner should keep in mind the 
potential application of the 
generation-skipping trust 
provisions. 


The qualified minors’ trust is a 
useful device, particularly when 
multiple orphans are involved. This 
type of trust avoids the problems 
inherent in the death of a child 
before termination of the trust in 
that it allows passage of the minor’s 
property to any person without 
probate proceedings. The trust can 
be utilized to tie up property until 
the youngest child of the decedent 
reaches age 23 without violating the 
terminable interest rule or other 
requirements of §2057. 


Planning Considerations 


As with all tax motivated 
provisions, planning consideratiors 
regarding the use of the orphans’ 
exclusion are important. The 
drafter will want to consider using 
some sort of orphans’ deduction 
clause in all estate plans involving 
testators with taxable estates and 
with children under age 21. 
However, tax benefits should not 
be allowed to completely outweigh 
practical considerations. The 
prudent planner will want to 
counsel the client as to the nontax 
considerations involved in passing 
property to young people. 

Because the orphans’ deduction 
involves marital deduction 
concepts, many of the planning 
techniques associated with marital 
deduction clauses also are relevant 
here. Thus, it is a good idea to state 
that it is the intention of the testator 
to take advantage of the orphans’ 
deduction provided under the 
federal estate tax law. The clause 
should provide that only property 
qualifying for the orphans’ 
deduction should be used to satisfy 
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the bequest and that income in 
respect of a decedent should not be 
used unless no other property is 
available. It also is advisable to 
provide in the tax allocation clause 
that the bequest of the orphans’ 
deduction amount should not share 
in the payment of estate taxes. 
While F.S. §733.817 would provide 
protection in this regard, it is 
prudent planning to specifically 
exclude the bequest from sharing in 
the tax burden. If a pecuniary 
bequest is used, the fiduciary 
should be required to allocate 
appreciation in the estate’s assets in 
such a manner as to satisfy the 
requirements of Revenue 
Procedure 64-19, 1964-1 C.B. 682. In 
this regard it should be noted that 
F.S. §733.810(2), which codifies the 
requirements of Revenue 
Procedure 64-19, only applies to 
property passing to a surviving 
spouse. Thus, the language of the 
will must place these requirements 
on the fiduciary regarding the 
bequest to orphans. 


In drafting to obtain the 
orphans’ deduction, consideration 
should be given to coordinating the 
bequest with the use of the unified 
credit. In most cases the planner 
will want to make sure that the full 
unified credit is used before the 
orphans’ deduction gift is made. 
This is because a trust which does 
not have to satisfy the requirements 
of the orphans’ deduction often can 
be more flexible than one that does. 
It should be noted that in order for 
the orphans’ exclusion to be 
applicable, there can be no 
surviving spouse. Thus, the bulk of 
the testator’s property may be 
passing to his children. Also the 
draftsman may want to consider 
property passing outside the will, 
i.e., jointly held property or 
insurance proceeds, or under other 
provisions of the will in 
determining the orphans’ deduction 
bequest. As with the marital 
deduction, the will may provide 
that the amount passing under the 
orphans’ deduction clause would be 
the excess of the maximum 
deduction over the value of this 
other property that qualifies for the 
orphans’ deduction. 


Summary 


The orphans’ deduction created 
by the 1976 Tax Reform Act 
potentially affects the estate plan 


and testamentary documents of 
every individual having children 
under age 21. The deduction can 
result in significant estate tax 
savings, and in many cases these tax 
benefits will dictate that the 
orphans’ deduction be employed. 
Practitioners involved in will 
drafting and estate planning 
matters should have a clear 
understanding of the benefits 
available under the orphans’ 
deduction, and of the various 
formats!2 which can be used to 
qualify for the deduction. o 


' General Explanation of the Tax Reform 
Act of 1976 prepared by the Staff of the Joint 
Committee on Taxation (December 29, 
1976) at 583 [hereinafter “General 
Explanation.” ] 

2 See, e.g., Fia. Stat. §1.01(14) defining a 
minor as any person who has not attained the 
age of 18 years. 

3 General Explanation at 583-584. 

4 General Explanation at 584. 

5 The Revenue Act of 1978 (P.L. 95-600). 

Stat. §744.427. 

7 Fra. Stat. §710.03. 

8 Stat. §710.03. 

9 Stat. §710.05(4). 

10 Senate Committee Report No. 95-745 on 
H.R. 6715 at 95. This bill ultimately became a 
part of the Revenue Act of 1978. 

" Td. at 94-95. 

12 Space limitations prevent the inclusion of 
a list of forms. Several commentators, 
however, have provided such assistance. 
See, Girard, Assuring the Orphans’ 
Deduction, REAL Property, PROBATE AND 
Trust JourRNAL 382 (1977) and Roden, 
Taking Advantage of the New Orphans’ 
Deduction, Trusts AND Estates 525 (August 
1977). 
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By Stephen M. Slepin 


The new workers’ compensation 
law (CS/SB 188) is far too extensive 
and complex a creation successfully 
to be synopsized here, and may 
shortly be the subject of curative 
legislation anyway. 

This editor, having served as 
special counsel to the Governor re 
workers’ compensation, shall not 
comment here upon the new law, 
save for one of the small but not 
insignificant changes wrought by it. 

The Industrial Relations 
Commission may not accept any 
cases (applications for review? 
transcripts? remands? petitions for 
rehearing?) after July 1, 1979, and 
shall exist only until March 1, 1980, 
for the purpose (exclusive? what of 
remands or corrections?) of 
completing cases — yes, the term is 
“cases” — already before it: CS/SB 
188, §46. 

Review of those cases decided by 
IRC order will be by the statutory 
certiorari provided at F.S. 
§440.27(1): CS/SB 188, §128. 

Deputies’ orders — the judges of 
industrial claims are on July 1, 1979, 
to become deputies to a nonexistent 
commission — are purportedly 
appealable to the First District 
Court of Appeal as provided by 
general law: F.S. §440.45; CS/SB 
188, §35. 

However, inasmuch as_ the 
deputies are still to be exempt from 
the definition of “agency” under 
F.S. §120.52(1)(c), the “general 
law” governing D.C.A. review — 
F.S. §120.68 — does not apply. We 
are then thrown back to Article V, 
§4 of the Florida Constitution and 
therein learn that the DCAs lack 
jurisdiction of deputies’ orders in 
terms of “appeal.” The review, 
then, would appear to be by 
common law certiorari, which may 
pose questions in respect of Article 
II, §21’s promise. 

The legislature may remedy 
certain of these problems at this 
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session by attempting to provide an 
appellate law (which will likely be 
statutory certiorari no matter what 
it is called) and spin off those 
“appeals” or certiorari petitions to 
the several district courts of appeal 
for final review. 

The deputies are to be “under” 
the Secretary of Labor & 
Employment Security (much as 
they were under the director of 
Labor & Employment Oppor- 
tunities) and under a chief deputy 
who shall hold hearings as_ they do, 
but is not under the Code of Judicial 
Conduct and need not be an 
attorney: F.S. §440.45; (CS/SB 188). 

There is some reason to believe 
that sitting judges of industrial 
claims are divested, or are 
purportedly divested, of title to 
office on July 1, 1979 — new offices 
and the means of appointing 
persons to fill them having now 
been created: F.S. §440.45; 
§35,CS/SB 188. That is, new offices 
have been created, and the statutes 
declare vacancies therein instanter: 
F.S. §114.01(1)(a); see, Article II, 
§5, Constitution of Florida. 

Of the first importance to 
everyone, the new law works a 
veritable revolution in and of the 
workers’ compensation case law — 
i.e., the “real” law. This does not 
reference the vast alterations made 
in and by CS/SB 188, nor its 
widespread employment of 
neologisms. It references, rather, 
something more obvious. 

Since 1971 the IR.C. has with 
growing proficiency focused 
comp case law and has 
disseminated it far and wide per the 
Decisional Law Service. Alpert’s 
Florida Workmen’s Compensation 
Law, Lipsky’s The Workmen's 
Compensation Digest of Florida, 
The Florida Bar’s second edition 
practice book and 78 supplement, 
inter alia, have cleaved to the body 
of decisional law developed more 


workers’ 
compensation 


or less systematically by the I.R.C. 
and binding in every quarter of 
Florida. 

Citation to and reliance upon the 
discontinuously episodic pro- 
nouncements of the Supreme Court 
of Florida or the incondite 
gallimaufry of DCA opinions of the 
50's, have undergone a process of 
desuetude as an expert juris- 
prudence has emerged: see Slepin, 
“Southern Bell Telephone & 
Telegraph Co. v. Virginia McCook 
— Sport or Synedoche?” 52 Fla. B. 
J. 107 (Feb. 1979). 

On July 1, however, this shall be 
going out; shortly after March 1 of 
next year, it shall have gone. 

Paradoxically, then, we shall in a 
sense be governed by a new law 
and shall also be, operationally, 
without W.C. law. 

This is, of course, the lawyer's 
happy hunting ground, and it is so in 


Stephen Marc 
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Slepin (Tallahassee 
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Section of The Florida Bar, and this year was 
retained by Governor Graham as special 
counsel for workmen's compensation. He 
writes on behalf of the Workmen's 
Compensation Section, W. L. Adams, 
chairman. 
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several respects. First, the new law 
is itself novel and uninterpreted, 
employing numerous new and 
nonlegalistic terms. Second, extant 
case law provides hermeneutical 
categories of thought not obviously 
applicable to the new law as 
written. Third, the current 
operational law is, in important 
respects, a function of the I.R.C. 
decisional law (which will be 
terminal on July Ist, and will be 
buried after March Ist next). 
Fourth, the administrative agency 
(Workers’ Compensation Division) 
will have concurrent jurisdiction, 
sharing subject matter jurisdiction 
with the new deputies and having 
new Chapter 120 authority; so that 
the law to be made by the 
administrative agency will be: (1) 
new; and (2) largely unreported. 


In this perspective, adminis- 
trative law shall permeate the 
hitherto impervious W.C. 
jurisprudence (e.g., the Division 
may dismiss claims or requests for 
hearing, and must enter opinions, 
etc.) at the same time that appellate 
opinion making by the district court 
of appeal (or by four or five district 
courts of appeal) shall be judicially 
accomplished by courts heretofore 
innocent of the settled W.C. 
jurisprudence... . but trained in torts 
and administrative law. 

Such interrelated mysteries of the 
craft as ‘‘apportionment,”’ 
“merger,” the law of the fund, the 
new predicate for benefits (“the 
compensable injury”), “impair- 
ment,” “disability,” the new notice 
requirements, etc., will require ab 
initio definition by the courts. The 
terms “injury occurred for which 
compensation benefits are 
payable” and “coverage” — used 
synonomously in the new FS. 
$440.34 — will require dissociative 
interpretation in light of the last 44 
years of case law and the new 
intendment. The “most favorable 


remedy doctrine” as well as the 
doctrine of “concurrent cause” and 
similar decisional law rules not 
expressly acknowledged by the 
new law will have to be litigated 
and determined. 

The Garden of Eden is before us, 
jurisprudentially speaking. oO 
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Commercial Code 


By Theodore Charles Eastmoore 


Florida’s version of §9-306(1) of 
the Uniform Commercial Code 
defines “proceeds” as “whatever is 
received when collateral or 
proceeds is sold, exchanged, 
collected or otherwise disposed 
of.”! Whether this definition 
includes insurance money as 
“proceeds” has resulted in recent 
important state and federal 
decisions. 

Consider the following 
hypothetical situation: A debtor 
obtains a bank loan, giving as 
collateral a security interest in a 
tractor. Subsequently, the tractor is 
lost or stolen and pursuant to an 
insurance agreement covering the 
tractor, the debtor receives 
insurance money for the loss. 
Because of the debtor’s insolvency, 
a dispute arises between the bank, 
as secured creditor, and other lien 
or general creditors as to priority in 
the insurance money. If the money 
is “proceeds” under §9-306, the 
bank has a secured claim. If not, the 
other creditors may have first 
claim. 

In 1972, the U.C.C.’s Permanent 
Editorial Board, in an attempt to 
solve the problem, proposed an 
amended $§9-306 to specifically 
include insurance money.? A 
divergence, however, as to whether 
insurance money is $9-306 
“proceeds” has continued to plague 
courts in those states, like Florida, 
whose legislatures have not enacted 
the 1972 amendments. 

This article will consider the 
merits of the pre-amendment 
arguments concerning the scope of 
§9-306 and will examine the courts’ 
interpretations of the section to 
include insurance money. 

The first case dealing with the 
issue was Universal C.I.T. Credit 
Corp. v. Prudential Investment 
Corp.,3 where the Rhode Island 
Supreme Court held insurance 
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money was not within the scope of 
§9-306 even though the parties to 
the security agreement provided 
the security interest would continue 
in the proceeds of the collateral. In 
adopting this strict interpretation, 
the court reasoned that by 
definition §9-306 “proceeds” arose 
only from a “sale, exchange, 
collection or other disposition” of 
collateral.‘ Insurance money, on the 
other hand, arose not from a 
disposition of goods, but as a result 
of a personal contract that did not 
run with or attach to the property 
insured. Therefore, insurance 
money did not arise from the 
collateral being ‘‘otherwise 
disposed of.” 

The Supreme Court of Maine 
also considered the question in 
Quigley v. Caron,> where it held 
that the words “sale, exchange, 
collection or otherwise disposed of” 
connotated a voluntary disposition 
of collateral. Insurance money, 
conversely, represented money 
paid upon an _ involuntary 
disposition and, therefore, did not 
fall within the Code’s definition of 
“proceeds” under Article Nine.® 

Other courts, however, reached a 
contrary result. In P.P.G. Industries, 
Inc. v. Hartford Fire Insurance 
Co.,7 the United States Court of 
Appeals for the Second Circuit 
rejected the reasoning of Universal 
C.1.T. and Quigley, holding that 
insurance money constituted 
“proceeds” within the meaning of 
§9-306. The parties in P.P.G. 
Industries had agreed that the 
debtor would obtain insurance 
covering the collateral and would 
assign his rights in the insurance 
money to the secured creditor. The 
court reasoned that to hold that the 
money was not within the 
contemplation of §9-306 would 
contravene the parties’ express 
intent as set forth in this agreement.® 


corporation. 
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These cases lay the foundation 
for countervailing arguments. A 
literal reading of §9-306 suggests 
that “proceeds” arise only from a 
strictly voluntary disposition. At the 
same time, however, the section 
does not expressly limit “proceeds” 
in this fashion. In finding insurance 
money to be within §9-306, some 
courts have considered the 1972 
amendments indicative of the 
original intent behind the 
provision.’ It seems more probable, 
however, that the Code’s drafters 
did not foresee the insurance money 
problem. Section 9-306's derivation 
reveals nothing as to insurance 
money from disposed collateral.!° 
Moreover at present in Florida and 
under the 1962 version of Article 
Nine, no mention is made of 
insurance money except for §9- 
104(g) which simply states Article 
Nine does not apply to “a transfer of 
an interest in or claim in or under 
any policy of insurance.”!! This 
gives support to the argument 
excluding insurance money from 9- 
306 under the 1962 version and 
current Florida law. 


with the issue was the Second 
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interpretation and held that a 
secured creditor’s interest extended 
to insurance money from 
involuntarily disposed collateral as 
“‘proceeds’’ under §9-306. 
Moreover, the court went a step 
further than other courts in reaching 
this result, because in Cable 
Services the security agreement did 
not obligate the debtor to obtain 
insurance covering the collateral. 
At common law, a creditor had 
no rights in the insurance money 
paid for the loss or destruction of 
collateral if the insurance was 
procured by the debtor in absence 
of an argument requiring him to do 
so.!3 Adhering to this rule, courts 
interpreting §9-306 to include 
insurance money have emphasized 
that the parties’ intention for 
proceeds to encompass this money 
was expressed in the security 
agreement in the form of the 


debtor’s obligation to insure the 
collateral for the benefit of the 
creditor.!4 

Absent such an agreement, it is 
doubtful that these courts would 
have so liberally extended the scope 
of §9-306. In Fireman’s Fund 
American Insurance Co. v. Ken- 
Lori Knits, Inc.,'5 the court held that 
because the secured creditor 
predicated his loan on the debtor’s 
insuring the collateral for the 
creditor's benefit, the insurance 
money constituted “proceeds” 
under §9-306. The court 
distinguished this case from cases 
holding insurance money was not 
within §9-306 because the security 
agreement in those cases did not 
obligate the debtor to procure 
insurance to protect the creditor. 

In P.P.G. Industries, given that 
the security agreement mandated 
the debtor’s insurance of the 
collateral for the creditor’s benefit, 
the court held insurance money 
within the reach of §9-306. The 
Second Circuit warned, however, 
“a different result might obtain 
where the debtor in the ordinary 
course of business takes out an 
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insurance policy for his own 
benefit. . . . By allowing him to 
recover the proceeds in such a case, 
the secured creditor would be given 
a windfall simply because of the 
happenstance existence of an 
insurance policy.”!® 

Although the Cable Services 
court relied on Fireman’s Fund and 
P.P.G. Industries, the court ignored 
the distinction explicit in these and 
other cases — the _ insurance 
agreement was an essential factor in 
determining that the insurance 
money was “proceeds.”!” Because 
the security agreement in Cable 
Services lacked this essential factor, 
the Florida court reached further 
than other courts in bringing 
insurance money within the ambit 
of $9-306. 

Upon weighing equities, it 
becomes clear that there are strong 
policy considerations favoring the 
Cable Services court’s decision. 
While it can be argued that 
insurance money does not flow 
from the collateral but from a 
personal contract between the 
debtor and insurance company, 
there could be no insurance money 
at all if not for the collateral. 
Essentially, the money represents 
the collateral’s dollar equivalent. 
Because the debtor pledged the 
collateral as security, it stands to 
reason that the collateral’s dollar 
equivalent should be subject to the 
security agreement. Furthermore, 
while it is true that insurance 
contracts are personal in nature, 
contracts from the collateral’s sale 
are equally personal. Yet sales 
contracts are specifically included 
in §9-306.'8 The exclusion of 
insurance money is not justified 
given that both types of contracts 
generate proceeds in the hands of 
the debtor. It should also be noted 
that where the language is 
ambiguous, Article Nine favors 
secured parties over general or lien 
creditors.!® Third-party creditors 
should not have claims to insurance 
money from collateral superior to a 
secured creditor’s claim when the 
third party had no rights in the 
collateral itself. To allow this where 
the debtor is insolvent would leave 
the secured party without recourse. 

The 1972 proposed revision of §9- 
306 to include insurance money as 
“proceeds,” may have rendered the 
issue moot. States like Florida, 
however, which have not enacted 
the 1972 amendment to Article 
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Nine, leave courts in a dilemma as 
to how they should interpret §9-306. 
With the existence of the proposed 
1972 amendment, however, it is 
clear that the U.C.C.’s Permanent 
Editorial Board now favors holding 
insurance money §9-306 “pro- 
ceeds.” Moreover, there is a need 
for Florida’s secured creditors to 
know where they stand in relation 
to insurance money of involuntarily 
disposed of collateral. Finally there 
is a need for statutory uniformity 
among the states. Although the 
Second District Court of Appeal in 
Cable Services may not have 
properly reached its decision in 
light of precedent it applied, the 
holding is in accordance with the 
general theme of Article Nine and 
furthers the policy considerations 
behind §9-306. oO 


[Editor's note: The 1979 Legislature has 
before it the recommendation of the 
Corporation, Banking & Business Section 
that the 1972 revision of the Uniform 
Commercial Code be adopted. See Senate 
Bill 1256 and the related House proposal. §9- 
306(1), as initially proposed in the legislature 
contains the 1972 text without further 
change.]} 


1 Fra. Stat. §679.306(1) (1977); U.C.C. 
§9-306(1) (1962 version). The official 1962 
text of §9-306(1) reads: 


“Proceeds” includes whatever is received 
when collateral or proceeds is_ sold, 
exchanged, collected or otherwise disposed 
of. The term also includes the account arising 
when the right to payment is earned under a 
contract right. Money, checks and the like 
are ‘cash proceeds.’ All other proceeds are 
“noncash proceeds.” 


2 See U.C.C. §9-306(1) (1972 version) & 
(reasons for change). The 1972 official text as 
amended, of §9-306(1) reads: 


“Proceeds” includes whatever is received 
upon the sale, exchange, collection or other 
disposition of collateral or proceeds. 
Insurance payable by reason of loss or 
damage to the collateral is proceeds, except 
to the extent that it is payable to a person 
other than a party to the security agreement. 
Money, checks, deposit accounts, and the 
like are “cash proceeds.” All other proceeds 
are “noncash proceeds.” 

3101 R.I. 287, 222 A.2d 571 (1966). 

4101 R.I. at _, 222 A.2d at 574. 

5 247 A.2d 94 (Me. 1968). 

6 Td. at 96. 

7531 F.2d 58 (2nd Cir. 1976). 

8 The facts of P.P.G. Industries are 
distinguishable from cases holding insurance 
money is not §9-306 “proceeds” because the 
security agreement in P.P.G. Industries 
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required the debtor to obtain insurance. See 
text accompanying notes 13-17 infra. 

9 See P.P.G. Indus., Inc. v. Hartford Fire 
Ins. Co., 531 F.2d 58 (2d Cir. 1976); Aetna 
Ins. Co. v. Texas Thermal Indus., 436 F. 
Supp. 371 (E. D. Tex. 1977). 

10 Section 9-306 is an outgrowth of §10 of 
the 1933 Unirorm Trusts Receipts Act. 
Although §10 and U.C.C. §9-306 have 
continued to expand the meaning of 
“proceeds” giving the secured creditor more 
protection, the Code did not specifically 
deal with insurance monies as §9-306 
“proceeds” until its 1972 version. Compare 
Unirorm Trust Receipts Act §10 (1933) 
with U.C.C. §9-306(1) (1952, 1962, 1972 
versions). 

The Florida legislature adopted U.C.C. 
§9-306 without change and the unofficial 
Florida Code Comments to the section make 
no mention of insurance money: See 19C 
West's Fia. Stat. ANN. 283 (1966) (Florida 
Code Comments). 

1 Fra. Stat. §679.104(7) (1977); U.C.C. §9- 
104(g) (1962 version). 

12 359 So. 2d 572 (Fla. 2d D.C.A. 1978). The 
Second District Court of Appeal decided 
Cable Services, the first case in Florida to 
deal with insurance money as $§9-306 
“proceeds,” on June 9, 1978. On September 
11, 1978, the Fifth Circuit Court of Appeals 
decided Paskow v. Calvert Fire Ins. Co., 579 
F.2d 949 (5th Cir. 1978). Paskow also 
involved Florida law and the question of 
insurance money as “proceeds” under §9- 
306. Apparently, because of the proximity of 


out-of-state residents. 


The program includes complete printed materials and prac- 
tice Bar Exam grading and analysis. Comprehensive 
lectures are also available if desired — on cassettes for indi- 
vidual use and live during the 5 days immediately preceeding 
the Exam, near the site of each Exam. 


CALL TOLL FREE FOR COMPLETE 
INFORMATION AND A FREE SAMPLE! 
1-800-521-1916 


The Florida Nord Bar Review Course offers a complete study 
program, which enables you to prepare for the Florida Bar 
Exam where and when you want — ideal for both Florida and 


the decisions, the Fifth Circuit treated 
Paskow as a case of first impression and did 
not cite to Cable Services. Anticipating the 
Florida Supreme Court, the Paskow court 
reached the same conclusion as the Cable 
Services court by holding insurance to be 
within the ambit of §9-306: 579 F.2d at 952. 
Paskow, however, is distinguishable from 
Cable Services in that the debtor in Paskow 
had agreed to insure the collateral for the 
creditor’s benefit. See generally text 
accompanying notes 13-17 infra. 

13 See Generally 5A J. APPLEMAN & J. 
APPLEMAN, INSURANCE LAW & PRACTICE §3381 
(1970); 5 G. Coucu on INsuRANCE 2d §29:64 
(1960); 2 W. FREEDMAN, RICHARDS ON 
INSURANCE §191 (5th ed. 1952); G. OsBorne, 
Mortcaces 225 (1970); W. VANcE, Law oF 
INsuRANCE 96 (3d ed. 1951). 

14 See notes 15 & 16 infra & accompanying 
text. 

15 399 F. Supp. 286 (E.D.N.Y. 1975). 

16 531 F.2d at 63 n.7. 

17 See notes 15 & 16 supra and 
accompanying text. In re Hunter, 9 U.C.C. 
Rep. 928 (S.D. Ohio 1971); First Nat'l. Bank 
v. Merchant’s Mut. Ins., Co., 89 Misc. 2d 771, 
392 N.Y.S. 2d 836 (Sup. Ct. 1977). 

18 See U.C.C. §9-306(1) (1962 version) 
which provides proceeds includes whatever 
is received when collateral . . . is sold. . . or 
otherwise disposed of (emphasis added). 

19 See U.C.C. §9-306 comment 2a (1962 
version) Boroff, Insurance Proceeds Under 
Section 9-306: Before & After, 79 Com. L. J. 
442, 444 & n. 19 (1974). 
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FLORIDA NORD BAR REVIEW COURSE 


29201 Telegraph Rd., Suite 622 . 
__ Southfield, Michigan 48034 
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Steps 


to a More 
Secure 
Future 


We administer nine 
specially-tailored 
insurance plans for The 
Florida Bar...all designed 
to make the future more 
secure for you, your 
family, your employees 
and your practice. Write 
or Call for details today. 


Major Medical Expense 
up to $250,000 in protection for you, your 
employees and eligible family members 


Super Major Medical Expense 
up to $250,000 in benefits over and above 
your existing insurance 


Hospital Indemnity 
$50 a day in supplemental cash for extra 
hospital expenses for you and eligible 


family members 
Grou 


Life Insurance 


$10,000 low cost life insurance for the 
attorney, simultaneously providing financial 
assistance to The Florida Bar Foundation 


Individual Retirement Account 


(IRA) 


tax-deductible contribution up to 15% 
of your income — to amaximum of $1,500 — 


each year 


Disability Income Protection 
up to $400 per week income protection for 
you and your employees for accident 


and sickness 


Accidental Death and 


Dismemberment 
up to $200,000 low cost 24-hour accident 
protection for you and your employees 


Workers’ Compensation 
protection for your statutory liability under 
Florida’s Workers’ Compensation Law 


Life Insurance 
up to $100,000 low cost term protection for 
you and your employees 


In addition to these plans, which we adminis- 
ter for The Florida Bar, we offer an exceptional 
Lawyer’s Professional Liability insurance 
program, the product of more than a dozen 
years’ service to attorneys. 


Poe &Associates, Inc. 
We’re Florida’s insurance people. 


P.O. Box 1348/ Tampa, Florida 33601 
Telephone (813) 228-7361 


Poe and Associates, Inc. 
PO. Box 1348 
Tampa, FL 33601 


I'd like details on the following insurance plans: 


O Major Medical 0 Individual 
Expense Retirement 

O Super Major Account (IRA) 
Medical Expense 0 Disability Income 

0 Hospital Indemnity Protection 

O Group Life Accidental Death 
Insurance and Dismemberment 


wl 


OO Workers’ 
Compensation 

Life Insurance 

0 Professional 
Liability 


Name 


Address 


City Zip. 


Age-__—_ Telephone Date. 
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A Monograph Series for day to day practice! 


A series of compact, one-volume monographs designed to meet the needs of the 
Florida Bar for practical, in-depth information on particular areas of law which arise 
frequently in day-to-day practice. 


An invaluable source of continuing legal education — each book provides a general 


overview of the topic addressed as well as step-by-step guidelines to procedures and 
policies. 


The low cost and manageable size of each volume enables the busy lawyer to acquire 
a quick, working knowledge of the subject presented. 


$19.95 each book; copyright 1979; 6”’ x 9°’; to be supplemented periodically. PRODUCTS LIABILITY — 150 pages, hardbound in brown Lexotone II. 
APPELLATE PRACTICE — 124 pages, hardbound in blue Lexotone II. 


Write or Call: 


THE Weoq HARRISON COMPANY, PUBLISHERS 


3110 Crossing Park * Norcross. Georgia 30071 


| h FI id 


923141 

UNIV MICROFILMS LIB 
ATTN MRS MARLENE HURST 
XEROX CORP 
ANN ARBOR 


SERVICES 


MI 48106 


Postmaster: Send Form 3579 to 
The Florida Bar, Tallahassee, Florida 32304 


Law office economics: 
doing the better job? 


Your time is too valuable to be used inefficiently. 
And where your time is concerned, the intricacies 
of legal research can be deceiving. No sooner do 
you start on that seemingly easy problem than 
you find yourself buried for hours; and even 
then you often have no definitive appraisal of 
your legal position. Those precious hours spent 
tied down in legal research may be diverting 
your attention from other equally vital aspects 
of your busy practice. 


RESEARCH FOR LAWYERS is a solid alter- 
native. 


Because we can provide you with professional 
quality research in any major law area, and at a 
surprisingly moderate fee. 


Because we maintain a large staff of expertly 
trained and carefully screened researchers who 
are specialists in legal research methods, and 
who know the area of law they’re researching. 


~ 


And because of JURISINDEX® our unique in- 
dexing system, which enables us to draw upon 
the thousands of cases we have previously re- 
searched to speed a resolution to your problem. 


Where law office economics is concerned, doesn’t 
it make better sense to assign your problem to a 
researcher who knows the law area, and can use 
this knowledge to cut research time and effort, 
while not sacrificing thoroughness? 


Let RESEARCH 
FOR LAWYERS 
give you that extra 


edge. Call us today RE La 
(toll-free) and from fe : 
or lawyer 


now on spend your 
Florida Division of 


time judging how 
to apply the law American Legal Research Corp. 


rather than 


Box 13777/Gainesville, Fla. 32604 
searching for it. 


(904) 377-8300 
Toll-free (800) 342-6862 
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